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Form CRS Relationship Summary; Amendments to Form ADV

AGENCY: Securities and Exchange Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange Commission (the “Commission” or the “SEC”) is
adopting new rules and forms as well as amendments to its rules and forms, under both the
Investment Advisers Act of 1940 (“Advisers Act”) and the Securities Exchange Act of 1934
(“Exchange Act”) to require registered investment advisers and registered broker-dealers
(together, “firms™) to provide a brief relationship summary to retail investors. The relationship
summary is intended to inform retail investors about: the types of client and customer
relationships and services the firm offers; the fees, costs, conflicts of interest, and required
standard of conduct associated with those relationships and services; whether the firm and its
financial professionals currently have reportable legal or disciplinary history; and how to obtain
additional information about the firm. The relationship summary will also reference
Investor.gov/CRS, a page on the Commission’s investor education website, Investor.gov, which
offers educational information to investors about investment advisers, broker-dealers, and
individual financial professionals and other materials. Retail investors will receive a relationship
summary at the beginning of a relationship with a firm, communications of updated information

following a material change to the relationship summary, and an updated relationship summary
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upon certain events. The relationship summary is subject to Commission filing and
recordkeeping requirements.

DATES: Effective dates: The rules and form are effective [INSERT DATE 60 DAYS AFTER
DATE OF PUBLICATION IN THE FEDERAL REGISTERY].

Compliance dates: The applicable compliance dates are discussed in section I1.D.

FOR FURTHER INFORMATION CONTACT: Gena Lai, James McGinnis, Elizabeth
Miller, Sirimal R. Mukerjee, Olawalé Oriola, Alexis Palascak, Benjamin Tecmire, Roberta
Ufford, Jennifer Porter (Branch Chief), Investment Adviser Regulation Office at (202) 551-6787
or lArules@sec.gov; Benjamin Kalish and Parisa Haghshenas (Branch Chief), Chief Counsel’s
Office at (202) 551-6825 or IMOCC@sec.gov, Division of Investment Management; Alicia
Goldin, Emily Westerberg Russell, Lourdes Gonzalez (Assistant Chief Counsel), Office of Chief
Counsel, Division of Trading and Markets, at (202)-551-5550 or tradingandmarkets@sec.gov,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The Commission is adopting new rule 17 CFR
275.204-5 [rule 204-5] under the Investment Advisers Act of 1940 [15 U.S.C. 80b]* and is
adopting amendments to Form ADV to add a new Part 3: Form CRS [17 CFR 279.1] under the
Advisers Act. The Commission is also adopting amendments to rules 17 CFR 275.203-1 [rule

203-1], 17 CFR 275.204-1 [rule 204-1],and 17 CFR 275.204-2 [rule 204-2] under the Advisers

15 U.S.C. 80b. Unless otherwise noted, when we refer to the Advisers Act, or any paragraph of the
Advisers Act, we are referring to 15 U.S.C. 80b, at which the Advisers Actis codified, and when we refer
to rules under the Advisers Act, or any paragraph of these rules, we are referring to Title 17, Part 275 of the
Code of Federal Regulations [17 CFR 275], in which these rules are published.



Act. The Commission is adopting new rule 17 CFR 240.17a-14 [rule 17a-14]° under the
Securities Exchange Act of 1934 and new Form CRS [17 CFR 249.641] under the Exchange
Act. The Commission is also adopting amendments to rules 17 CFR 240.17a-3 [rule 17a-3] and
17 CFR 240.17a-4 [rule 17a-4] under the Exchange Act. The Commission is also adopting
amendments to rule 17 CFR 200.800 [rule 800].
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I. INTRODUCTION

Individual investors rely on the services of broker-dealers and investment advisers when
making and implementing investment decisions. Research continues to show that retail investors
are confused about the services, fees, conflicts of interest, and the required standard of conduct
for particular firms, and the differences between broker-dealers and investment advisers.® We
are adopting a new set of disclosure requirements designed to reduce retail investor confusion in
the marketplace for brokerage and investment advisory services and to assist retail investors with
the process of deciding whether to engage, or to continue to engage, a particular firm* or
financial professional and whether to establish, or to continue to maintain, an investment

advisory or brokerage relationship.” Firms will deliver to retail investors a customer or client

3 Brian Scholl, et al., SEC Office of the Investor Advocate and RAND Corporation, The Retail Market for
Investment Advice (2018), available at https://www.sec.gov/comments/s7-07-18/s70718-4513005-
176009.pdf (“OIAD/RAND”) (finding that participant understanding of types of financial services and
financial professionals continues to be low). The SEC’s Office of Investor Advocate and the RAND
Corporation prepared this research report regarding the retail market of investment advice prior to, and
separate from, our rulemaking proposal. This report was included in the comment file at
https://www.sec.gov/comments/s7-07-18/s70718-4513005-176009.pdf.

For purposes ofthis release, the term “firm” includes sole proprietorships and other business organizations
that are registered as (i) an investment adviser under section 203 of the Advisers Act; (ii) a broker-dealer
under section 15 of the Exchange Act; or (iii) a broker-dealer under section 15 of the Exchange Actand as
an investment adviser undersection 203 of the Advisers Act.

The requirements adopted here, with modifications as discussed in this release, were proposed in Form



relationship summary (“relationship summary” or “Form CRS”) that provides succinct
information about the relationships and services the firm offers to retail investors, fees and costs
that retail investors will pay, specified conflicts of interest and standards of conduct, and
disciplinary history, among other things.® The relationship summary will also link to
Investor.gov/CRS on the Commission’s ivestor education website, Investor.gov, which offers
educational information to investors about investment advisers, broker-dealers, and individual
financial professionals and other materials.

We proposed a version of a relationship summary on April 18, 2018.” The proposed
relationship summary would have required information separated into the following sections: (i)
introduction; (ii) the relationships and services the firm offers to retail investors; (iii) the standard
of conduct applicable to those services; (iv) the fees and costs that retail investors will pay; (v)
comparisons of brokerage and investment advisory services (for standalone broker-dealers and

investment advisers);® (vi) conflicts of interest; (vii) where to find additional information,

CRS Relationship Summary; Amendments to Form ADV; Required Disclosures in Retail Communications
and Restrictions on the use of Certain Names or Titles, Investment Advisers Act Release No. 4888,
Exchange Act Release No. 83063 (Apr. 18, 2018) [83 FR 23848 (May 23, 2018)] (“Proposing Release™).

For investment advisers registered with the Commission, a new Form ADV Part 3 will describe the
requirements for the relationship summary and it will be required by amended rule 203-1. For broker-
dealers, Form CRS will be required by new rule 17a-14 underthe Exchange Act. When we refer to Form
CRS in this release, we are referring to Form CRS for both broker-dealers and investment advisers
registered with the Commission. We are also adopting conforming technical and clarifying amendments to
the General Instructions of Form ADV.

See Proposing Release, supra footnote 5.

We proposed definitions for “standalone investment adviser” and “standalone broker-dealer”. See
Proposed General Instruction 9.(f) to Form CRS. Given the streamlining and otherrevisions to the Form
CRS instructions relative to the proposal, we believe that these proposed definitions are no longer needed
and therefore are notadopting them. We use the terms throughout this release, however, for the avoidance
of doubt, to indicate broker-dealers and investment advisers thatare not dual registrants. We are adopting



including whether the firm and its financial professionals currently have reportable legal or
disciplinary history and who to contact about complaints; and (viii) key questions for retail
investors to ask the firm’s financial professional. The proposed instructions required firms to use
standardized headings in a prescribed order throughout the disclosure and respond to the required
items by using a mix of language prescribed in the instructions as well as their own wording in
describing their services and offerings. The proposal limited the relationship summary to four
pages or an equivalent length if in electronic format and also included three examples of how the
relationship summary might look for a standalone broker-dealer, a standalone investment

adviser, and a dual registrant.

To better understand retail investors’ views about the disclosures designed for them, the
Commission engaged in broad outreach to investors and other market participants. As described
further throughout the release, the Commission received substantial feedback on the proposed
relationship summary in several forms. We received comment letters in connection with the
Proposing Release from a variety of commenters including individual investors, consumer
advocacy groups, financial services firms, investment professionals, industry and trade
associations, state securities regulators, bar associations, and others.® Several of those

commenters provided alternative mock-ups to illustrate their suggestions. Additionally, some

the proposed definition for “dual registrant” substantially as proposed. We are adding language in the
definition of dual registrant in the final instructions to clarify that a dually registered firm is not considered
a dual registrant for purposes of Form CRS and the final instructions if the dually registered firm does not
provide both investment advisory and brokerage services to retail investors. See General Instruction 11.C
to Form CRS; see infra footnotes 201- 202 and accompanying text.

The comment letters are available in the comment file at https://www.sec.gov/comments/s7-08-
18/s70818.htm.



commenters submitted reports of surveys or studies that they had conducted or engaged third

parties to conduct in connection with the proposal. The Commission also received input and

recommendations from its Investor Advisory Committee (“TIAC”) on the proposed relationship

summary to improve its effectiveness.®

The Commission also solicited comments from individual investors through a number of

forums in addition to the traditional requests for comment in the Proposing Release. The

Commission used a “feedback form” designed specifically to solicit input from retail investors

with a set of questions requesting both structured and narrative responses, and received more

than 90 responses from individuals who reviewed and commented on the sample proposed

relationship summaries published in the proposal.** Seven investor roundtables were held in
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See Investor Advisory Committee, Recommendation of the Investor as Purchaser Subcommittee Regarding
Proposed Regulation Best Interest, Form CRS, and Investment Advisers Act Fiduciary Guidance (Nov. 7,
2018), available at https://www.sec.gov/spotlight/investor-advisory-committee-2012/iac110718-investor-
as-purchaser-subcommittee-recommendation.pdf. (“IAC Form CRS Recommendation”). The majority of
the IAC recommended that the Commission conduct usability testing of the proposed Form CRS
disclosures and, if necessary, revise them to ensure that they enable investors to make an informed choice
among different types of providers and accounts. In addition, when considering potential Commission
rulemaking under section 913 of the Dodd-Frank Act, the IAC also recommended that the Commission
adopta uniform, plain English disclosure document to be provided to customers and potential customers of
broker-dealers and investment advisers at the start of the engagement, and periodically thereafter, that
covers basic information about the nature of services offered, fees and compensation, conflicts of interest,
and disciplinary record. See Investor Advisory Committee, Recommendation of the Investor Advisory
Committee: Broker-Dealer Fiduciary Duty (Nov. 22, 2013), availableat
https://www.sec.gov/spotlight/investor-advisory-committee-2012/fiduciary-duty-recommendation-
2013.pdf, as amended in https://www.sec.gov/spotlight/investor-advisory-committee-2012/iac112213-
minutes.htm (“IAC Broker-Dealer Fiduciary Duty Recommendations”). We discuss these IAC findings
and recommendations in several sections below. Under section 39 of the Exchange Act, the Commission is
required to review, assess,and disclose the action, if any, the Commission intends to take with respectto
the findings and recommendations of the IAC; however, the Commission is notrequired to agree or to act
uponany such findings or recommendations. See 15 U.S.C. 78pp.

The feedback forms are available in the comment file athttps://www.sec.gov/comments/s7-08-
18/s70818.htm (“Feedback Forms”). When we refer to Feedback Form commenters, we include those who
completed and submitted a Feedback Form with a relevant response orcomment answering at least one of
the questions onthe form. To simplify discussion of comments received on the Feedback Forms, staff



different locations across the country to solicit further comment from individual investors on the
proposed relationship summary, and we received in-person feedback from almost 200 attendees
in total, 2

Further, the Commission’s Office of the Investor Advocate engaged the RAND
Corporation (“RAND”) to conduct investor testing of the proposed relationship summary.?
RAND conducted a survey of over 1,400 individuals through a nationally representative panel to
collect information on the opinions, preferences, attitudes, and level of self-assessed
comprehension regarding the sample dual-registrant relationship summary in the proposal.
RAND also conducted qualitative interviews of a smaller sample of individuals to ascertain
comprehension of the relationship summary and gain feedback from interview participants,

which allowed RAND to obtain insights to complement its survey.®* On November 7, 2018, the

Office of the Investor Advocate made the report on that testing available in the comment file to

aggregated and summarized these comments in an appendix to this release (see Appendix C, the “Feedback
Forms Comment Summary”), and references to individual Feedback Forms in this release use short-form
names defined in the Feedback Forms Comment Summary.
12 The transcripts from the seven investor roundtables, which took place in Atlanta (“Atlanta Roundtable™),
Baltimore (“Baltimore Roundtable”), Denver (“Denver Roundtable”), Houston (“Houston Roundtable’),
Miami (“Miami Roundtable™), Philadelphia (“Philadelphia Roundtable”), and Washington, D.C.
(“Washington, D.C. Roundtable”), are available in the comment file at https://www.sec.gov/comments/s7-
08-18/s70818.htrtranscripts.
13 Angela A. Hung, et al., RAND Corporation, Investor Testing of Form CRS Relationship Summary (2018),
available at https://www.sec.gov/about/offices/investorad/investor-testing-form-crs-relationship-
summary.pdf (“RAND 2018”).
14 RAND conducted a total of 31 in-person interviews with investors recruited using guidelines designed to
achieve a sample that had a broad range of educational background, racial and ethnic characteristics,
gender, age and experience working with financial professionals. In describing the design of qualitative
interviews, RAND explains thatinterviews included some general questions about comprehension and
helpfulness of the form, which provided a window into participants’ understanding of concepts introduced
in therelationship summary, but were not designed to serve as a full assessment of participants’ objective
understanding ofthe relationship summary. See RAND 2018, supra footnote 13.



allow the public to consider and comment on the supplemental information.’®> The Commission
received several letters in response to the inclusion of the RAND 2018 report in the comment
file.*

As noted, some commenters submitted reports of surveys and studies to the comment file,
and the design and scope of these varied considerably. Two reports described online surveys of
larger sample sizes — one based on the sample proposed dual-registrant relationship summary*’
and another based on the proposed sample standalone investment adviser relationship
summary.'® A group of commenters submitted two reports of usability testing of the sample

proposed dual-registrant relationship summary based on a small number of long-form

15 See Investor Testing of the Proposed Relationship Summary for Investment Advisers and Broker-Dealers,

Securities and Exchange Commission Press Release 2018-257 (Nov. 7, 2018), available at

https://www.sec.gov/news/press-release/2018-257.
16 See, e.g., Comment Letter of Investment Adviser Association (Dec. 4, 2018); Comment Letter of Ron A.
Rhodes (Dec. 6, 2018); Comment Letter of AFL-CIO, et al. (Dec. 7, 2018) (“AFL-CIO Letter”); Comment
Letter of Betterment (Dec. 7, 2018) (“Betterment Letter II”’); Comment Letter of Consumer Federation of
America (Dec. 7, 2018) (“CFA Letter II’); Comment Letter of Financial Services Institute (Dec. 7, 2018)
(“FSI Letter II”); Comment Letter of Public Investors Arbitration Bar Association (Dec. 7, 2018);
Comment Letter of Consumer Reports (Feb. 15, 2019) (“Consumer Reports Letter”).
o Comment Letter of Cetera Financial Group (Nov. 19, 2018) (“Cetera Letter II”’) (attaching report of
Woelfel Research Inc. (“Woelfel”)). Woelfel, an independent research firm, conducted internet interviews
in June 2018 with a sample of 800 adults aged 25 and over, including individuals that had a current
relationship with a financial professionaland individuals who did not have a current financial professional
relationship. Respondents were asked to read the sample dual-registrant relationship summary included in
the proposaland answer a series of questions about the document overall and for specific sections. Id.
18 Comment Letter of Betterment (Aug. 7, 2018) (“Betterment Letter I’) (attaching report of Hotspex, Inc.
(“Hotspex”)). Hotspex, an independent research firm, conducted online surveys with 304 current or
potential U.S. investors ages 18 and over in June 2018. The survey tested the standalone investment
adviser relationship summary prepared following the instructions and sample design of the proposal (the
“SEC Form”) and a redesigned version developed by Betterment. Id. Respondents reviewed and answered
questions about only one version; 154 responded to questions onthe SEC Form. Id.
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interviews.'® One of the two surveys, and the two interview-based studies, included questions

designed to ascertain comprehension and tested alternate relationship summary designs with

changes to some of the proposed prescribed wording and presentation from the proposa

|20

Finally, two different commenters submitted surveys of retail investors’ views about disclosure

communications provided by firms and their relationships with financial professionals, which did

not test any version of the proposed relationship summary.?

The Commission appreciates the time and effort of these commenters who submitted

surveys and studies. The Commission has carefully considered this input. The varying designs

and scope of these surveys and studies limits us from drawing definitive conclusions, and we do

19

20

21

Kleimann Communication Group, Inc., Final Report on Testing of Proposed Customer Relationship
Summary Disclosures, Submitted to AARP, Consumer Federation of America, and Financial Planning
Coalition (Sept. 10, 2018), available at https://www.sec.gov/comments/s7-08-18/s70818-4341455-
173259.pdf (“Kleimann I”) (results of 15 90-minute qualitative interviews focusing on how consumers
interacted with the sample dual-registrant relationship summary as proposed); Kleimann Communication
Group, Inc., Reporton Development and Testing of Model Client Relationship Summary, Presented to
AARP and Certified Financial Planner Board of Standards, Inc. (Dec. 5, 2018), available at
https://www.sec.gov/comments/s7-07-18/s70718-4729850-176771.pdf (“Kleimann II") (results of testing
alternate designs of the proposed dual-registrant relationship summary in 18 one-on-one qualitative
interviews).

See Betterment Letter | (HotspeX), supra footnote 18 (online survey included ten true-false questions
designed to testinvestor comprehension of the standalone investment adviser relationship summary as
proposed relative to a version redesigned by Betterment); Kleimann I, suprafootnote 19 (interview
questions designed to elicit responses that could demonstrate two levels of cognitive skills); Kleimann I,
supra footnote 19.

Comment Letter of Charles Schwab & Co., Inc. (Aug. 6, 2018) (“Schwab Letter I””) (attaching report of
Koski Research (“Koski”)). Koski, an independent research firm, conducted an online survey of a national
sample of 1000 investors in June 2018 to measure investorunderstanding of fiduciary duty and best interest
standards for investment advice and obtain input from retail investors on method, frequency and content of
disclosure communications. 1d.; Comment Letter of the Center for Capital Markets Competitiveness of the
U.S. Chamber of Commerce (Sept. 5, 2018) (“CCMC Letter”) (attaching report of investor polling
(“investor polling”)). CCMC commissioned online polling of 801 investors in May 2018 to examine
investors’ perspectives on working with financial professionals and gauge priorities regarding new
regulatory requirements. Id.
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not view any one of the surveys and studies submitted by commenters, or the RAND 2018 report,
as dispositive. However, these surveys and studies submitted by commenters, together with the
results of the RAND 2018 report, input from individual investors at our roundtables and on
Feedback Forms, and other information offered by other commenters, have informed our policy
choices. Throughout this release we discuss observations reported in the RAND 2018 report and
in surveys and studies submitted by commenters, and how these observations informed our
policy choices as well as the costs and benefits of such choices.

Overall, we believe that feedback we have received from or on behalf of retail investors
through the RAND 2018 report, surveys and studies submitted by commenters, and input
received at roundtables and on Feedback Forms, demonstrate that the proposed relationship
summary would be useful for retail investors and provide information, e.g., about services, fees
and costs, and standard of care, that would help investors to make more informed choices when
deciding among firms and account options. For example, among the RAND 2018 survey
respondents, nearly 90% said that the relationship summary would help them make more
informed decisions about types of accounts and services and more than 80% said it would help
them compare accounts offered by different firms.?> RAND 2018 survey participants rated
mformation about the firm’s relationship and services and fees and costs to be among the most

informative.?® In other surveys, large majorities of respondents also reacted positively to the

22 RAND 2018, supra footnote 13.

23 RAND 2018, supra footnote 13 (a majority of respondents rated both of the relationships and services
section and fees and costs sections ofthe relationship summary as one oftwo sections that are “most

informative”).

12



relationship summary and the types of information that would be provided.?* In the RAND 2018

qualitative interviews, it was observed that participants could learn new information from the

proposed relationship summary.2®> Similarly, other surveys and studies that assessed investor

comprehension observed that investors learned important information by reviewing the

relationship summary.2®  Over 70% of individuals submitting Feedback Forms commented that

they found the relationship summary to be “useful,” with more than 80% rating the relationship

summary sections describing relationships and services, obligations, and fees and costs as “very

useful” or “useful”’ Investor roundtable participants also reacted positively and indicated that

24

25

26

27

Cetera Letter Il (Woelfel), supra footnote 17 (more than 80% of respondents rated all of the nine topics
covered by the relationship summary as “very” or “somewhat” important; 88% rated fees and costs and the
firm’s obligations as “very” or “somewhat” important; 61% said the relationship summary had provided the
necessary information to help decide whether a brokerage relationship or an advisory relationship is best);
Betterment Letter | (Hotspex), supra footnote 18 (finding thataround 90% of survey respondents found the
proposed relationship summary “very useful” or “somewhat useful”); see also CCMC Letter (investor
polling), supra footnote 21 (when the concept of the proposed relationship summary was described, 62% of
participants said they would be interested in reading the document and 72% agreed that the new document
will “boosttransparency and help build strongerrelationships between me and my financial professional”).

RAND 2018, supra footnote 13 (concluding from qualitative interviews that “[p]articipants demonstrated
evidence of learning new information from the relationship summary” even though interview discussions
revealed areas of confusion).

See Kleimann 1, supra footnote19 (although the authors concluded that, overall, participants had difficulty
with “sorting out similarities and differences,” the study reports that “nearly all participants easily

identified a key difference between Brokerage Accounts and Advisory accounts as the fee structure” and
that “most participants understood that both Brokerage Accounts and Advisory Accounts could have
financial relationships with othercompanies that could be potential conflicts with clients’ best interests.”);
see also Betterment Letter | (Hotspex), suprafootnote 18 (83% of respondents correctly identified as “true”
a statement that “some investment firms havea conflict of interest because they benefit financially from
recommending certain investments” when viewing a version of the standalone adviser relationship
summary constructed based on the instructions set forth in the proposal”).

See Feedback Forms Comment Summary, supra footnote 11 (summary of answers to Questions 1 and 2).
In addition, more than 70% of commenters on Feedback Forms rated all of the other sections ofthe
proposed relationship summary as “very useful” or “useful.” Id.

13



they found the relationship summary to be useful.?® A significant percentage of RAND 2018
survey participants agreed that the relationship summary would facilitate conversations between
retail investors and their financial professionals, and other surveys and studies reported similar
observations.?® Investor roundtable participants and comments on Feedback Forms also
indicated that the relationship summary could facilitate conversations between retail investors
and their financial professionals in a beneficial way.*°

Many other commenters supported the concept of a short disclosure document for retail

investors that would serve as part of a layered disclosure regime,®' and agreed that that the

28 See e.g., Houston Roundtable,at 19 (“I think your idea of having. . . a short four page . . . is really

helpful”), at 27 (reacting positively to the idea of the relationship summary but asking thatupdated versions
indicate the changed content),and at 35 (agreeing that a disclosure such as the relationship summary is
needed); Atlanta Roundtable, at 28 (stating that the proposed sample relationship summary is “a very good
form” and “concise” and “easy to read and clear” but needs to be in a form that can be compared with other
relationship summaries).
29 RAND 2018, supra footnote 13 (approximately 76% of participants agreed that they would use the
relationship summary as the basis for a conversation with an investment professional; in qualitative
interviews, participants said they liked all of the questions and they would ask questions in meeting with a
financial service provider); see also Kleimann I, suprafootnote 19 (many investors responded that they
would use key questions when speaking with their brokers); Betterment Letter | (HotspeX), supra footnote
18 (93% of respondents viewing a version of the proposed standalone relationship summary indicated that
they were very or somewhat likely to ask the suggested questions.).
30 Houston Roundtable (several investors responding that key questions would be helpful conversation
starters, one commenter remarking that the Key Questions were “very, very good”); Feedback Forms
Comment Summary, supra footnote 11 (summary of responses to Question 7) (over 75% of commenters
indicated that the Key Questions are useful). Eleven Feedback Forms included specific comments agreeing
that the Key Questions would encourage discussions with financial professionals. See, e.g., Hawkins
Feedback Form (“Useful information for the investorto have before engaging in a conversation with an
investment firm. Giving some examples of types ofquestions to ask would be beneficial.”); Asen Feedback
Form (“The Relationship Summary (and notthe individual BD or RIA accountopening forms) is the
opportunity to have that important conversation and “educate” the customer.”); Baker Feedback Form
(“key questions are very useful as they give words to an unsophisticated client™).

31 See, e.g., Comment Letter of AARP (Aug. 7, 2018) (“AARP Letter”); Comment Letter of Consumers
Union (Oct. 19, 2018) (“Consumers Union Letter”); Comment Letter Type B; Comment Letter of the North
American Securities Administrators Association, Inc. (Aug. 23, 2018) (“NASAA Letter”); Comment Letter
of'the Securities Industry and Financial Markets Association (Aug. 7, 2018) (“SIFMA Letter”); Comment

14



relationship summary would facilitate conversations between retail investors and their financial

professionals in a beneficial way.3> However, some commenters argued that the relationship

summary is duplicative of other disclosures and is unnecessary.®® Others cautioned against over-

reliance on disclosure efforts to address all issues related to the different business models and the

applicable standard of conduct for broker-dealers and investment advisers.>*

32

33

34

Letter of Triad Advisors, LLC (Jul. 26, 2018) (“Triad Letter”); Comment Letter of Investacorp, Inc. (Jul.
26, 2018) (“Investacorp Letter”); Comment Letter of Ladenburg Thalmann Financial Services Inc. (Jul. 26,
2018) (“Ladenburg Letter”); Comment Letter of KMS Financial Services, Inc. (Jul. 27, 2018) (“KMS
Financial Letter”); Comment Letter of Securities America, Inc. (Jul. 27, 2018) (“Securities America
Letter™).

See, e.g., Comment Letter of Commonwealth Financial Network (Aug 7, 2018) (“CFN Letter”) (“Form
CRS may also drive conversations that help potential clients and advisors determine which type of
relationship (brokerage or advisory) is most appropriate.”); CCMC Letter (concluding from investorpolling
that “[t]he SEC’s proposed Form CRS could be a good way to start a conversation with investors.”);
Comment Letter of the Financial Services Institute (Aug. 7, 2018) (“FSI Letter I”’) (“The greatest benefit of
thesedisclosures will come in the conversations they facilitate between the client and their financial
professionals”); Comment Letter Wells Fargo & Company (Aug. 7, 2018) (“Wells Fargo Letter”) (“the
basic premise that a brief overview document designed to provide a high-level understanding of important
information to clients (with directions to more detailed information) that can be used to prompt more
detailed conversations with financial professionals is a good one”). Triad Letter (“The greatest benefit of
the CRS will come in the conversations it facilitates between the client and their Financial
Professional....”); Ladenburg Letter (same); KMS Financial Letter (same).

Some commenters stated that Form CRS would be duplicative of the Disclosure Obligation required by
Regulation Best Interest. See, e.g., Triad Letter; Investacorp Letter; Ladenburg Letter; KMS Financial
Letter; Securities America Letter; FSI Letter I; Comment Letter of Securities Service Network, LLC (Aug.
6, 2018); Comment Letter of Cambridge Investment Research, Inc. (Aug. 7, 2018) (“Cambridge Letter”).
Others argued that Form CRS is duplicative of other Form ADV disclosures. See, e.g., Comment Letter of
MarketCounsel (Aug. 7, 2018) (“MarketCounsel Letter”); Comment Letter of the Investment Adviser
Association (Aug. 6, 2018) (“IAA Letter I’); Comment Letter of Gerald Lopatin (Jul. 30, 2018). One
commenter expressed concern that because the relationship summary would be duplicative of Form ADV
and Form BD, retail customers would be less likely to read the more comprehensive disclosures. See
Comment Letter of Financial Engines (Aug. 6, 2018) (“Financial Engines Letter”).

See Comment Letter of Integrated Financial Planning Solutions (Jul. 20, 2018) (“IFPS Letter”) (“Clients do
not have the ability to understand the disclosure material thatis still written only by and for lawyers.”);
Comment Letter of Sen. Elizabeth Warren (Aug. 7, 2018) (“Warren Letter”) (arguing that “the
[Commission] shouldn’trely on disclosure alone to protect consumers”); Consumers Union Letter
(“[While we support simple, understandable disclosures, we caution against placing too much reliance on
disclosure to protect investors.”); Consumer Reports Letter.
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Nearly all commenters (including commenters on Feedback Forms) and investors
participating in roundtables, suggested modifications to the proposed relationship summary, as
did observations reported in the RAND 2018 report and surveys and studies submitted to the
comment file. Suggested changes generally pertained to: appropriate placement of educational
material; length and format; use of prescribed wording; comprehensibility; additional flexibility
for firms; and delivery requirements (including electronic delivery). For example, some
commenters and observations from the RAND 2018 survey and other surveys and studies
indicated that the proposed relationship summary could be difficult to understand, particularly
the proposed disclosures on fees, conflicts of interest, and standards of conduct.®*® Many
commenters preferred a shorter, one-to-two page document relying more heavily on layered
disclosure, such as by using more hyperlinks and other cross-references to more detailed

disclosure.®®  Many commenters from both industry and investor groups argued that some of the

35 See RAND 2018, supra footnote 13 (among otherfindings, the percentages of respondents indicating that
the fees and costs, conflicts of interest, and standards of conduct sections were either “difficult” or “very
difficult” to understand were 35.5%, 33.5%, and 22.9%, respectively); Kleimann |, supra footnote 19
(noting that participants had difficulty “sorting out similarities and differences between Broker-Dealer
Services and Investment Adviser Services. Both the formatting and language contributed to the
confusion.”); Betterment Letter I (Hotspex), supra footnote 18 (showing that survey participants had
difficulty understanding differences in standard of care and did not find the section on conflicts in the
standalone adviserrelationship summary to be useful); see also Comment Letter of John Wahh (Apr. 23,
2018) (“Wahh Letter”) (relationship summary is “impenetrable”); Comment Letter of David John Marotta
(Apr. 26, 2018) (“Marotta Letter”) (disclosures would be too confusing to clients); Comment Letter of John
H. Robinson (Aug. 6, 2018) (“Robinson Letter”) (expressing concern that relationship summary is too text-
heavy for consumers to read and will be ineffective in resolving investor confusion); Comment Letter of
CFA Institute (Aug. 7, 2018) (“CFA Institute Letter I’) (“[A]s proposed, CRS is too wordy and technically
written for the average investor to understand.”).

3 See, e.g., AARP Letter; Comment Letter of Better Markets (Aug. 7, 2018) (“Better Markets Letter”);
Comment Letter of the Bank of America (Aug. 7, 2018) (“Bank of America Letter”); Comment Letter of
the Committee on Capital Markets Regulation (Jul. 16, 2018) (“CCMR Letter”); Comment Letter of LPL
Financial LLC (Aug. 7, 2018) (“LPL Financial Letter”); Schwab Letter I. Cf. RAND 2018, supra footnote
13 (finding at least a plurality ofrespondents would keep the length of each section “as is”; however, when
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prescribed wording would not be accurate or applicable in relation to the different services and

business models of all firms or could lead to confusing or misleading disclosures.®” Various

commenters advocated for more flexibility for firms to use their own wording to describe their

services more accurately.® Many commenters favored the use of a question-and-answer format,

37

38

asked “Is the Relationship Summary too long, too short, or aboutright?”, 56.9% ofrespondents answered
“too long” and only 41.2% responded “about right”).

See, e.g., Comment Letter of the Vanguard Group, Inc. (Aug. 7, 2018) (“Vanguard Letter”) (explaining
instances in which the prescribed wording would be inaccurate or not sufficiently nuanced for some of its
services); Comment Letter of the American Council of Life Insurers (Aug. 3, 2018) (“ACLI Letter”)
(“[M]any of the statements mandated in the Proposed Rule are inaccurate from the perspective of a life
insurer-affiliated broker-dealer); IAA Letter | (expressing concern that the proposed prescribed language
describing legal standards of conduct would result in less accurate understanding and greater confusion for
investors); FSI Letter I (“[SJome of the prescribed disclosure language is highly problematic, will add to
investor confusion, and would negatively impact [firms’] client relationships.”); AARP Letter (expressing
concern that some of the prescribed language is too technical and likely to confuse retail investors);
Comment Letter of the Insured Retirement Institute (Aug. 7, 2018) (“IRI Letter”) (expressing concern that
the prescribed language would not permit descriptions of services offered outside of brokerage accounts,
such as recommendations of variable annuities). One commenter asserted that prescribed wording
requiring firms to compare themselves adversely with their competitors could raise First Amendment
concerns. See Comment Letter of the Consumer Federation of America (Aug. 7, 2018) (“CFA Letter I”)
(arguing that certain language requiring firms to compare their own services unfavorably to those of their
competitors may raise First Amendment concerns, and that Proposed Item 5, Comparisons to be provided
by standalone investment advisers and standalone broker-dealers, should be eliminated entirely); see also
infra footnotes 77-80 and accompanying text. Although not explicitly raising First Amendment concerns,
another commenter also opposed requiring firms to describe services of other types of financial
professionals. See IAA Letter I (“In our view, it is not appropriate to require firms to include statements
about business models other than their own.”). But see Comment Letter of AFL-CIO, Consumer Federation
of America, et. al. (Apr. 26,2019) (“AFL-CIO, CFA Letter”) (arguing that allowing firms more flexibility
in their disclosure will result in a failure to clearly convey important information, and such information
would notbe comparable from firm to firm).

See, e.9., ACLI Letter (“Firms should have the flexibility in the Form CRS to accurately describe their
business model and what their clients can expect from the relationship”); NASAA Letter (“[Flirms should
have some level of flexibility in crafting their own Form CRS sothat it is tailored for the different types of
customers they service.”); Letter from Members of Congress (Aug. 8, 2019) (“The SEC should develop a
disclosure form that ensures firms have the flexibility to provide information that the average investorwill
understand.”); IAA Letter I (advocating that firms be given flexibility to draft their own descriptions of
their principal services and conflicts of interest); FSI Letter | (suggesting that the prescribed wording
regarding the extent and frequency of monitoring be removed or customized using the firm’s own
wording); IRI Letter (firms need more latitude to describe their relationships and services and fees and
costs, given their variability; one-size-fits-all disclosures are insufficient); Comment Letter of T. Rowe
Price (Aug. 10, 2018) (“T. Rowe Letter”) (firms should have the flexibility to tailor their disclosures to
make it clearer and more readable without potentially confusing investors); Vanguard Letter (suggesting
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suggesting, for example, that focusing a document on investors’ questions helps them to feel that

the document is relevant to them and encourages them to read it.>®> Some commenters viewed

parts of the relationship summary as educational, such as the sections comparing broker-dealers

and investment advisers, describing the applicable standard of conduct, and containing key

questions investors should ask, and advocated that the Commission should develop and provide

educational material separately from firm-specific disclosures, such as in an additional disclosure

layer or on the Commission’s website.*® Several individuals submitting Feedback Forms also

were supportive of links to additional educational information.*!

39
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thatthe Commission clarify thatall of the prescribed disclosures may be modified to accurately describe

the nature of firms’ services and conflicts of interest given their business models); Comment Letter of
CUNA Mutual Group (Aug. 7, 2018).

See, e.g., CFA Letter I. Many of the mock-ups submitted by commenters used a question-and-answer
format. See Comment Letter of Fidelity Brokerage Services LLC (Aug. 7, 2018) (“Fidelity Letter”); IAA
Letter I; LPL Financial Letter; Comment Letter of Primerica (Aug. 7, 2018) (“Primerica Letter”); Schwab
Letter I; SIFMA Letter; Wells Fargo Letter. For the purposes ofthis release, we view the substance and
design of all mock-ups that commenters provided within their comment letters as comments onour
proposed form, and the mock-ups have informed our approach to the relationship summary, as discussed
below throughout.

See, e.g., Comment Letter of the American Securities Association (Aug. 7, 2018) (“ASA Letter”);
Primerica Letter; ACLI Letter; IAA Letter I; Comment Letter of Pickard Djinis and Pisarri LLP (Aug. 14,
2018) (“Pickard Djinis and Pisarri Letter”); Comment Letter of L A. Schnase (Jul. 30, 2018) (“Schnase
Letter”); CFA Letter I; LPL Financial Letter.

See, e.g., Daunheimer Feedback Form (“I would like to seea list of applicable websites for discerning
disciplinary websites or anything else that would additionally educatea consumer.”); Asen Feedback Form
(“Might want to consider hyperlinking key words for ease of definition lookup.”); Baker Feedback Form
(responding to a question on the Additional Information section, commented “Helpful also were the
website links, i.e., sec.gov,investor.gov, BrokerCheck.Finra.org.”); Smith2 Feedback Form (“would like to
seea link included a site or sites that contain general investment information. Types of investments, risks,
time horizons ...”).
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Although some commenters argued that the relationship summary is duplicative of other
disclosures and is unnecessary,*? we believe that the relationship summary has a distinct purpose
and will provide a separate and important benefit relative to other disclosures. The relationship
summary is designed to help retail investors select or determine whether to remain with a firm or
financial professional by providing better transparency and summarizing in one place selected
information about a particular broker-dealer or investment adviser. The format of the
relationship summary also allows for comparability among the two different types of firms in a
way that is distinct from other required disclosures. Both broker-dealers and investment advisers
must provide disclosures on the same topics under standardized headings in a prescribed order to
retail investors, which should benefit retail investors by allowing them to more easily compare

services by comparing different firms’ relationship summaries.*?

We do not believe that existing
disclosures provide this level of transparency and comparability across investment advisers,
broker-dealers, and dual registrants. The relationship summary also encourages retail investors
to ask questions and highlights additional sources of information. All of these features should
make it easier for investors to get the facts they need when deciding among investment firms or

financial professionals and the accounts and services available to them. As noted above, the

relationship summary will complement additional rules and guidance that the Commission is

42 See supra footnote 33.

. Several individuals submitting Feedback Forms said that more firm-specific information thatcould be
easily compared would be helpful. See, e.g., Leel Feedback Form (“The information should let me
compare firms. ... Make it short, more useful (so I can compare services and firms).”); Anonymous 13
Feedback Form (“Firm specific info would be nice on this document.”); Bhupalam Feedback Form (“I
would like to see additional information regarding specific firm rather than a general description.”).
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adopting concurrently to enhance protections for retail investors and is not designed to address
all investor protection issues related to different business models and legal obligations of broker-
dealers and investment advisers.**

Further to this purpose, in response to the comment letters and other feedback, we
modified the instructions to reorganize and streamline the relationship summary, to enable more
accurate descriptions tailored to what firms offer, and to help improve investor understanding of
the disclosures provided. The instructions we are adopting are consistent with and designed to
fulfill the original goals of the proposal, including the creation of relationship summaries that
will highlight certain information in one place for retail investors in order to help them select or
decide whether to remain with a firm or financial professional, encourage retail investors to
engage in meaningful and individualized conversations with their financial professionals, and
empower them to easily find additional information. Although certain prescribed generalized
comparisons between brokerage and investment advisory services have been removed from the
final instructions, we believe the revised instructions will result in more meaningful comparisons
among firms.

The key changes of the relationship summary and instructions we are adopting include

the following:*°

44 See supra footnote 34.

s If any of the provisions of these rules, or the application thereof to any person or circumstance, is held to be
invalid, such invalidity shall not affect otherprovisions or application of such provisions to other persons or

circumstances that can be given effect without the invalid provision or application.
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e Standardized Question-and-Answer Format and Less Prescribed Wording.
Instead of declarative headings as proposed, the final instructions for the
relationship summary will require a question-and-answer format, with
standardized questions serving as the headings in a prescribed order to promote
consistency and comparability among different relationship summaries. The
headings will be structured and machine-readable, to facilitate data aggregation
and comparison. Under the standardized headings, firms will generally use their
own wording to address the required topics. Thus, the final instructions contain
less prescribed language, which creates more flexibility in providing accurate
information to investors. Investment advisers and broker-dealers will be limited
to two pages and dual registrants will be limited to four pages (or an equivalent
length if in electronic format).*°

e Use of Graphics, Hyperlinks, and Electronic Formats. To help retail investors
easily digest the information, the instructions will specifically encourage the use
of charts, graphs, tables, and other graphics or text features in order to explain or
compare different aspects of the firm’s offerings. If the chart, graph, table, or
other graphical feature is self-explanatory and responsive to the disclosure item,
additional narrative language that may be duplicative is not required. For
electronic relationship summaries, the instructions encourage online tools that

populate information in comparison boxes based on investor selections. The

For clarification purposes,one page is equivalent to a single-side of text on a sheet of paper, rather than two
sides of the same paper.
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instructions permit, and in some instances require, a firm to cross-reference
additional information (e.g., concerning services, fees, and conflicts), and will
require embedded hyperlinks in electronic versions to further facilitate layered
disclosures. Firms must use text features to make the required cross-references
more noticeable and prominent in relation to other discussion text.

Introduction with Link to Commission Information. The relationship summary
will include a more streamlined introductory paragraph that will provide a link to
Investor.gov/CRS, a page on the Commission’s investor education website,
Investor.gov, which offers educational information about investment advisers,
broker-dealers, and individual financial professionals and other materials. In
order to highlight the importance of these materials, the introduction also will
note that brokerage and advisory services and fees differ and that it is important
for the retail investor to understand the differences.

Combined Fees, Costs, Conflicts of Interest, and Standard of Conduct Section.
We are integrating the proposed fees and costs section with the sections
discussing the conflicts of interest and standards of conduct. We are also
expanding the discussion of fees and making several other changes to help make
the disclosures clearer for retail investors. The relationship summary will cover
the same broad topics as proposed, including a summary of fees and costs, a
description of ways the firm makes money, certain conflicts of interest, and
standards of conduct. In addition, firms will include disclosure about financial

professionals’ compensation.
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Separate Disciplinary History Section. Firms will be required to indicate under a
separate heading whether or not they or any of their financial professionals have
reportable disciplinary history and where investors can conduct further research
on these events, instead of including this information under the Additional
Information section as proposed.

Conversation Starters. The proposed Key Questions to Ask have generally been
integrated into the relationship summary sections either as question-and-answer
headings or as additional “conversation starters” to provide clearer context for the
questions. Retail investors can use these questions to engage in dialogue with
their financial professionals about their individual circumstances. The discussion
topics raised by certain other proposed key questions have been incorporated into
the relationship summary through otherwise-required disclosure.

Elimination of Proposed Comparisons Section. We are eliminating the proposed
requirement that broker-dealers and investment advisers include a separate section
using prescribed wording that in a generalized way described how the services of
investment advisers and broker-dealers, respectively, differ from the firm’s
services. We encourage, but do not require, dual registrants to prepare a single
relationship summary that discusses both brokerage and investment advisory
services. Whether dual registrants prepare a single or two separate relationship
summaries to describe their brokerage and investment advisory services, they
must present information on both services with equal prominence and in a manner
that clearly distinguishes and facilitates comparison between the two. The

material provided on Investor.gov offers educational information about
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investment advisers, broker-dealers, and individual financial professionals and
other materials.

Delivery. As proposed, investment advisers must deliver a relationship summary
to each new or prospective client who is a retail investor before or at the time of
entering into an investment advisory contract with the retail investor. In a change
from the proposal, broker-dealers must deliver the relationship summary to each
new or prospective customer who is a retail investor before or at the earliest of: (i)
a recommendation of an account type, a securities transaction, or an investment
strategy involving securities; (i) placing an order for the retail investor; or (iii)
the opening of a brokerage account for the retail investor. We also are revising
the instructions to provide greater clarity on the use of electronic delivery, while

generally maintaining the guidelines that were proposed.

We designed the final disclosure requirements in light of comments, input from

individual investors through roundtables and on Feedback Forms, and observations reported in

the RAND 2018 report and other surveys and studies, that suggest retail investors benefit from

receiving certain information about a firm before the beginning of a relationship with that firm,

but they prefer condensed disclosure so that they may focus on information that they perceive as

salient to their needs and circumstances, and prefer having access to other “layers” of additional

information rather than receiving a significant amount of information at once. Together, all of

the required disclosures will assist a retail investor to make an informed choice regarding

whether a brokerage or investment advisory relationship, as well as whether a particular broker-

dealer or investment adviser, best suits his or her particular needs and circumstances. The
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relationship summary will complement additional rules and guidance that the Commission is

adopting concurrently to enhance protections for retail investors.*’

Some commenters responding to the RAND 2018 report noted that the RAND 2018

survey and qualitative interviews did not objectively test investor comprehension, and they

pointed to observations from RAND 2018 interviews that suggested that some interview

participants failed to understand differences in the legal standards that apply to brokerage and

advisory accounts and did not understand the meaning of the word “fiduciary” for example.48

They argued that we should conduct more usability testing before adopting Form CRS and

Regulation Best Interest.*°

47

48

49

See Regulation Best Interest, Exchange Act Release No. 86031 (June 5, 2019) (adopting rule 15I-1 under
the Exchange Act(“Regulation Best Interest”)) (“Regulation Best Interest Release”). Along with adopting
Regulation Best Interest, the Commission is clarifying standards of conduct for investment advisers. See
Commission Interpretation Regarding Standard of Conduct for Investment Advisers, Advisers Act Release
No. 5248 (June 5, 2019) (“Fiduciary Release”). The Commission is also providing guidance about when a
broker-dealer’s advisory services are solely incidental to the conduct of the business ofa broker or dealer.
See Commission Interpretation Regarding the Solely Incidental Prong of the Broker-Dealer Exclusion to
the Definition of Investment Adviser, Advisers Act Release No. 5249 (June 5, 2019) (“Solely Incidental
Release”).

See CFA Letter Il (noting that the testing conducted for the RAND 2018 Report is limited and does not
provide more detailed information, such as transcripts of the in-depth interviews, to present fully the level
of investor understanding); Comment Letter of CFA Institute (May 16, 2019) (“CFA Institute Letter 1I””)
(“The RAND Report is clear thatits survey was not designed to measure objective comprehension ... Nor
did it provide respondents with alternatives that could have allowed them to express preferences for certain
formats or language.”). See also AFL-CIO Letter; Consumer Reports Letter; Comment Letter of PIABA
(Dec. 7, 2018).

See, e.9., AFL-CIO Letter (“If the Commission chooses to maintain different standards forbrokers and
advisers, it must clearly delineate what the differences are ... This would require rethinking the Form CRS
and re-testing to ensure that it achieves these goals ...”); CFA Letter I (“make the [RAND 2018] report the
start, notthe end, of an iterative process of testing and revision needed to develop disclosure that works
...7); AFL-CIO, CFA Letter (stating “.. . unless the Commission retests the revised disclosure, it won’t
have any way to know whether the revised version solves the problems that earlier testing has identified.”);
Consumer Reports Letter (“SEC must testand retest Form CRS disclosures ... and continue to publish the
results of its testing before the form is made final”); CFA Institute Letter II. Others commented on the
results of the RAND 2018 report butdid not suggest delaying adoption of Form CRS. See, e.g., Comment
Letter of Charles Schwab & Co. Inc. (Dec. 7, 2018) (“Schwab Letter II’) (“The Commission should
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We disagree. The amount of information available from the various investor surveys and
investor testing described in this release, including those submitted by commenters, as well as
the comment letters and other input submitted to the Commission for this rulemaking, is
extensive. We considered all of this information thoroughly, leveraging our decades of
experience with investor disclosures, when evaluating changes to the relationship summary from
the proposal. The perceived usefulness of the relationship summary, as shown by observations
in the RAND 2018 report, surveys and studies submitted by commenters, and input from
individual investors at our roundtables and in Feedback Forms, demonstrates that, even as
proposed, the relationship summary would benefit investors by providing information that would
help investors make more informed choices when deciding among firms and account options.>°
Large majorities of participants in the RAND 2018 survey and in other surveys supported the
specific topics, such as services, fees, conflicts and standards of conduct, that we require firms to

address in the relationship summary.>* Even though the RAND 2018 qualitative interviews and

acknowledge and act on consensusfindings to improve the Form CRS”); Betterment Letter II (noting that

the RAND 2018 report “demonstrates that Form CRS serves a valuable function™). See also FSI Letter Il

(encouraging the Commission to “continue investortesting of Form CRS after the final rule is in place”).
50 See supra footnotes 22 to 30 and accompanying text. We note that the Department of Labor did not
describe or reference usability testing in adopting its now vacated rule broadening the definition of
fiduciary investment advice under the Employee Retirement Income Security Act of 1974 as amended
(“ERISA”) and the related Best Interest Contract Exemption (“BIC Exemption”). The BIC Exemption
required certain disclosures to be provided to a retirement investorand included on a financial institution’s
public website. See DOL, Best Interest Contract Exemption, 81 FR 21002, 21045-52 (Apr. 8, 2016).
51 See supra footnotes 23 to 24 and accompanying text; see also Schwab Letter (Koski), supra footnote
21(reporting that retail investors say it is most important for firms to communicate about “costs I will pay
for investment advice,” a “description of advice services,” the “obligations the firm and its representatives
owe me” and any “conflicts of interest related to the advice I receive”); CCMC Letter (investor polling),
supra footnote 21 (reporting as issues that “matter most” to investors, “explaining fees and costs,”
explaining conflicts of interest” and “explaining own compensation”).
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another interview-based study observed that interview participants could have some gaps in
understanding, these studies still observed that interview participants could learn new important
information from the relationship summary as proposed.>?

In addition, as noted above and discussed in further detail below, we are making a
number of modifications designed to improve the relationship summary relative to the proposal,
which are informed by these and other observations reported by RAND 2018 and other surveys
and studies, as well as by investor feedback at roundtables and in Feedback Forms and the other
comment letters we have received. For example, we are substantially revising our approach to
disclosing standard of conduct and conflicts of interest to make this information clearer to retail
mvestors, including (among other changes) eliminating the word “fiduciary” and requiring
firms—whether broker-dealers, investment advisers, or dual registrants—to use the term “best
interest” to describe their applicable standard of conduct.®>® Further, as compared to the proposal,

modifications adopted in the final relationship summary instructions require less prescribed

52 See RAND 2018, supra footnote 13 (describing that participants in qualitative interviews had difficulty

reconciling the information provided in the obligations section and conflicts of interest section and other
areas of confusion, but concluding that “[pJarticipants demonstrated evidence of learning new informatio n
from the relationship summary”); Kleimann I, supra footnote 19 (although study authorconcluded that,
overall, participants had difficulty with “sorting out similarities and differences,” the study reports that
“nearly all participants easily identified a key difference between Brokerage Accounts and Advisory
accounts as the fee structure;” “[pJarticipants expected to pay for transactions in a Brokerage Accountor
the quarterly fee for an Advisory Account;” “most participants understood that both Brokerage Accounts
and Advisory Accounts could have financial relationships with other companies that could be potential
conflicts with clients’ best interests” and “[nearly all participants saw the Key Questions as essential ...
straightforward and raised important questions that they themselves might not have thoughtto ask.”); see
also Betterment Letter | (HotspeX) supra footnote 18 (83% of respondents correctly identified as “true” a
statement that “some investment firms havea conflict of interest because they benefit financially from
recommending certain investments” when viewing a version of the standalone adviser relationship
summary constructed based on the instructions set forth in the proposal).

53 See infra, Section 11.B.3.
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wording, and instead, firms will generally use their own wording to address required topics,
which creates flexibility in providing accurate information to investors. We believe that this
modification substantially limits the practicability and benefit of additional usability testing
because there is no single version of the relationship summary (or a limited set of form versions)
that may be used to gauge investor comprehension given firms’ flexibility to tailor their
relationship summary.>* Therefore, we believe that any anticipated benefit from continued
rounds of investor usability testing does not justify the cost to investors of delaying a rulemaking
designed to increase investor protection.

Accordingly, we believe that the totality of input received through comments (including
Feedback Forms), outreach at roundtables and through the OIAD/RAND and RAND 2018
reports, as well as surveys and studies submitted by commenters, fully supports our
consideration and adoption of the relationship summary, with modifications informed by this
input as discussed more fully below. However, to help ensure that the relationship summary
fulfills its intended purpose, we have directed our staff to review a sample of relationship

summaries that are filed with the Commission beginning after June 30, 2020, when firms first

>4 In this regard, the RAND 2018 report and surveys and studies submitted by commenters generally were

based onsample versions of the relationship summary thatwe included in the proposal. Alternate designs
tested by commenters generally used the all of the same topics (e.g., a description of service and the
relationship, fees and costs, standard of care, conflicts, additional information and key questions)as the
proposed sample versions, with changes using different versions of prescribed wording and formatting
designed to be more appealing to readers. See Kleimann Il, supra footnote 19 (describing alternative Form
CRS design assumptions)and Betterment Letter | (Hotspex) supra footnote 18 (describing approach to
optimizing the Form CRS). Given modifications that we are adopting to the Form CRS instructions that
provide firms more flexibility to use their own wording to describe service offerings, fees and costs and
their conflicts of interest and more flexibility in formatting as compared to the proposal, we are not
preparing sample or illustrative versions of the relationship summary that could be used to repeat such
surveys and testing,and we do not believe that we would be able to develop sample versions that would be
representative given the diversity among firms in their service and product offerings.
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file their relationship summaries, and to provide the Commission with the results of this review.
The Commission and its staff are also reviewing educational materials provided on Investor.gov
and intend to develop additional content in order to continue to improve the information
available to investors about working with investment advisers, broker-dealers, individual
financial professionals, and investing.

In the Proposing Release, we proposed certain disclosures to be included in all print or
electronic retail investor communications by broker-dealers, investment advisers, and their
financial professionals (the “Affirmative Disclosures”). We have determined not to adopt the
Affirmative Disclosures, as we discuss further below. In our view, the combination of the
disclosure requirements in Form CRS and Regulation Best Interest should adequately address the
objectives of the proposed Affirmative Disclosures.

1. FORM CRS RELATIONSHIP SUMMARY

A Presentation and Format

The relationship summary is designed to be a short and accessible disclosure for retail
investors that helps them to compare information about firms’ brokerage and/or investment
advisory offerings and promotes effective communication between firms and their retail
investors.>® The proposed instructions included requirements on length, formatting, and content.

The proposal also provided three examples of what a relationship summary might look like for a

55 Form CRS defines “relationship summary” as “[a] disclosure prepared in accordance with these

Instructions that you must provide to retail investors” and also references Advisers Act rule 204-5 and
Exchange Actrule 17a-14. Firms that do not have any retail investors to whom they must deliver a
relationship summary are notrequired to prepare or file one. See General Instructions to Form CRS,
Advisers Actrule 204-5, Exchange Act rule 17a-14(a).
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standalone broker-dealer, standalone investment adviser, and dual registrant. In providing

feedback on the proposed sample relationship summaries, commenters on Feedback Forms and

participants in the RAND 2018 survey and other surveys and studies provided by commenters

indicated that the proposed relationship summary could be too dense and difficult to read.*

They suggested using simpler terms and more white space, among other changes.>’ Commenters

also encouraged the use of design principles that would result in a more visually appealing and

56
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See Feedback Forms Comment Summary, supra footnote 11 (summary of responses to Questions 1 and 4)
(33 commenters (35%) answered “Somewhat” or “No” in either of Question 3(a) (Do you find the format of
the Relationship Summary easy to follow?) or Question 3(c) (Is the Relationship Summary easy to read?);
comments responding to Question 4 (“Are there topicsin the relationship summary that are too technical
or thatcould be improved?”); 41 Feedback Forms (44%) indicated in response to Question 4 or another
question that the relationship summary was too technical or suggested one ormore topics that could be
improved); see also RAND 2018, supra footnote 13 (on average, 24% of respondents described any given
section as difficult or very difficult, more than 30% described the fees and costs section as difficult or very
difficult; butqualitative interview discussions revealed that there were areas of confusion for participants,
including differences between accounttypes or financial professionals); Betterment Letter | (Hotspex)
supra footnote 18 (only 22% of respondents reviewing a version of the standalone adviser relationship
summary said information was easy to understand; only 18% said the format was appealing); Kleimann 1,
supra footnote 19 (finding that participants were confused). Cf. Cetera Letter Il (Woelfel), suprafootnote
17 (more than 75% of respondents strongly orsomewhat agreed that individual topics covered by the
relationship summary were described clearly). See also comments discussed supra footnote 35.

Comment Letter of Front Street Consulting (Jun. 8, 2018) (stating that disclosure must be readable and
understandable using plain language); Kleimann 11, supra footnote 19 (describing design and content
principles for a redesigned relationship summary, noting that “[h]eading and white space allow readers to
have an overview of the content, see the overall structure of the content, and choose which parts most
interest them...”); IAA Letter I (recommending flexibility for innovativeuse of design techniques
including “using more white space,and using visuals like icons and images”); Fidelity Letter (discussing
designed relationship summary using “key design elements that are informed by our experienced
employees whose focus is on graphic design and applying design thinking techniques to customer facing
products”). Schwab Letter I (Koski), supra footnote 21 (reporting thatthe “majority of retail investors
surveyed want communications that are relevant to them (91%), shortand to the point (85%), and visually
appealing (79%)”); Schwab Letter II (stating that combined results of RAND 2018 and its own survey
indicate thatthe Form CRS should be shorter, organized around questions, focus on “fees/costs” and
“services/relationships” and contain “hyperlinks”); Betterment Letter I (Hotspex), supra footnote 18
(providing suggestions forstreamlining and focusing the content requirements and improving the visual
layout and format of the relationship summary to improve its effectiveness).
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accessible disclosure.>® In addition, the IAC recommended, through a majority vote, uniform,

simple, and clear summary disclosures to retail investors.>®

We have incorporated many of these
suggestions into the instructions.

We are changing the instructions to require a question-and-answer format, give additional
support for electronic formats, provide guidance that firms should include white space, and
implement other design features to make the relationship summary easier to read.®® We are
requiring firms to use standardized headings in a prescribed order to preserve comparability,
while permitting greater flexibility in other aspects of the relationship summary’s wording and
design to enhance the relationship summary’s accuracy, usability, and effectiveness.* The final
instructions will require limited prescribed wording compared to the proposal and will permit

firms to use their own wording to describe most topics. We also are not requiring firms to

discuss the sub-topics required within each section in a prescribed order, as proposed.®? Dual

58 See, e.9., Betterment Letter I (“The form should betterimplement design principles that have been shown

to facilitate visual appeal and comprehension.”); Schwab Letter I (citing to a presentation given by
Kleimann Communication Group, Inc., at an IAC meeting onJune 14, 2018); IAA Letter | (arguing that
more visually dynamic and engaging design would make the relationship summary more effective and
likely tobe read).

59 See IAC Form CRS Recommendation, supra footnote 10 (reiterating a recommendation from the IAC

Broker-Dealer Fiduciary Duty Recommendations in 2013 to “adopta uniform, plain English disclosure
document to be provided to customers and potential customers of broker-dealers and investment advisers
that covers basic information about the nature of services offered, fees and compensation, conflicts of
interest, and disciplinary record” and recommending that the Commission work with a design expert and
test the relationship summary for effectiveness).
60 General Instruction 2.A. to Form CRS. (“You should include white space and implement other design
features to make the relationship summary easy to read.”).

61 See, e.g., Items 2.B. and 3.C.(ii) of Form CRS.

62 See Proposed General Instruction 1.(b) to Form CRS (“Unless otherwise noted, you must also present the

required information within each item in the order listed.”).
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registrants®® and affiliated brokerage and investment advisory firms also will have flexibility to
decide whether to prepare separate or combined relationship summaries. These changes are
intended to enhance the relationship summary’s clarity, usability, and design, and to promote
effective communication and understanding between retail investors and their firms and financial
professionals. We describe these changes in more detail below.

We are also adopting some parts of the instructions that address presentation and
formatting as proposed. The instructions state that the relationship summary should be concise
and direct, and firms must use plain English and take into consideration retail investors’ level of
financial experience, as proposed.®* Firms also are not permitted to use multiple negatives, or
legal jargon or highly technical business terms unless firms clearly explain them, as proposed. In
a change from the proposal, the instructions will not permit use of legal jargon or technical terms
without explaining them in plain English, even if the firm believes that reasonable retail

investors will understand those terms.®> Several commenters suggested that the relationship

63 Form CRS defines “dual registrant” as “A firm thatis dually registered as a broker or dealer registered

under section 15 of the Exchange Actand an investmentadviser registered under section 203 of the
Advisers Act and offers services to retail investorsas both a broker-dealer and an investment adviser.”
General Instruction 11.C. to Form CRS. This definition varies from the one proposed in thatit includes
only those investment advisers registered with the SEC, rather than with the States. For the avoidance of
doubt, it also includes the statutory registration provisions for broker-dealers and investment advisers.
64 See General Instruction 2.A. to Form CRS (providing that firms should (i) use shortsentences and
paragraphs; (ii) use definite, concrete, everyday words; (iii) use active voice; (iv) avoid legal jargon or
highly technical business terms unless firms clearly explain them; and (v) avoid multiple negatives. Firms
must write their responses to each item as if speaking to the retail investor,using “you,” “us,” “our firm,”
etc.). Delivery of therelationship summary will notnecessarily satisfy the additional requirements that
broker-dealers and investment advisers have under the federal securities laws and regulations or other laws
or regulations. See General Instruction 2.D. to Form CRS; Proposed General Instruction 3 to Form CRS.
65 General Instruction 2.A. to Form CRS. Compare to Proposed General Instruction 2 to Form CRS
(“...avoid legal jargon or highly technical terms unless you clearly explain them or you believe that
reasonable retail investors will understand them...”).
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summary avoid the use of jargon (e.g., terms like “asset-based fee” and “load” in the fees

% and several roundtable participants and participants in the RAND 2018 interviews and

section),
another study said that they did not understand certain technical terms.®’ Roundtable participants
and commenters on Feedback Forms asked that the relationship summary include definitions or a
glossary.®® In addition, the IAC recommended that a document such as the relationship summary
use plain English and a concise format.?® As a result, we are instructing firms to avoid using
legal jargon and highly technical terms in the relationship summary unless they are able to
explain the terms in the space of the relationship summary. We believe this simpler approach
obviates the need for firms to justify what they believe a reasonable retail investor would or
would not understand. Firms would have the flexibility to use their own wording, including

legal or highly technical terms as long as they explain them, or may prefer to use simpler terms,

given the space limitations of the relationship summary. Additionally, we have added a cover

page for Form CRS under the Exchange Act (17 CFR 249.640) only, displaying a currently valid

66 CFA Letter I; AARP Letter; IAA Letter I.

67 See, e.g., Miami Roundtable; Houston Roundtable; Philadelphia Roundtable; RAND 2018, supra
footnotel3 (in qualitative interviews participants asked for definitions of “transaction-based fee,” asset-
based fee,” and struggled with terms such as “mark-up,” “mark-down,” “load,” surrender “charges” and
“wrap fee”); see also Kleimann 1, suprafootnote 19.

68 See, e.g., Philadelphia Roundtable, at 64 (participant recommending a glossary at the end of the

relationship summary); Washington, D.C. Roundtable, at 31 (“You might want to consider a glossary of

terms.”); Feedback Forms Comment Summary, suprafootnote 11 (summary of comments to Question 4)

(10 comments asked for a definition or a better explanation of the term “fiduciary,” seven asked for

definitions of terms such as transaction-based fee, asset-based fee or wrap fee); see also Anonymous18

Feedback Form (“A glossary would benice —notin “legalize” [sic] language”).

69 See IAC Broker-Dealer Fiduciary Duty Recommendations, supra footnote 10; and IAC Form CRS

Recommendation, supra footnote 10.
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OMB control number and including certain statements relating to federal information law and
requirements, and the SEC’s collection of information.”

1. Limited Prescribed Wording

The proposed instructions would have required firms to include prescribed wording
throughout many sections of the relationship summary. In particular, the fees and costs, standard
of conduct, and the comparison section for standalone broker-dealers and investment advisers
included a number of required statements, many that differed for broker-dealers, investment
advisers, and dual registrants.”*  The introduction, conflicts of interest, and key questions
sections also included some required statements.”? In response to comments (as described more
fully below) we are largely eliminating the prescribed wording and replacing those statements
with instructions that generally allow firms to describe their own offerings with their own
wording.

For example, the proposed instructions would have required broker-dealers to state, “If
you open a brokerage account, you will pay us a transaction-based fee, generally referred to as a
commission, every time you buy or sell an investment” and “The fee you pay is based on the
specific transaction and not the value of your account.””® Broker-dealers also would have stated

“The more transactions in your account, the more fees we charge you. We therefore have an

70 Under the Advisers Act, Form CRS is Part 3 of Form ADV, which already contains a cover page.

& See infra discussion at Sections 11.B.3 (fees and costs and standard of conduct) and 0 (proposed items

omitted in final instructions).

& See infra discussion at Sections 11.B.1 (introduction) and 11.B.3 (conflicts of interests)and supra Section

ILA.4 (conversation starters).

& Proposed Items 2.B.1. and 4.B.1. of Form CRS.
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>4 Instead the final instructions will

incentive to encourage you to engage in transactions.
require broker-dealers to describe the principal fees and costs that retail investors will incur,
including their transaction-based fees, and summarize how frequently the fees are assessed and
the conflicts of interest they create.”

Many commenters requested more flexibility for firms to provide accurate descriptions of
their services.”® Some argued that the mix of prescribed and firm-authored wording required by
the proposed instructions would be inaccurate, contribute to investor confusion, or be ineffective
95l 1

for investors, particularly language that some commenters considered “boilerplate.

Observations reported in the RAND 2018 qualitative interviews and other surveys and studies

I Proposed Item 4.B.5. of Form CRS.

& See Items 3.A. through 3.C. of Form CRS.
7 See, e.g., IAA Letter I; Comment Letter of Massachusetts Mutual Life Insurance Company (Aug. 7, 2018)
(“MassMutual Letter”); Comment Letter of the Association for Advanced Life Underwriting (Aug. 7,

2018) (“AALU Letter”); Comment Letter of Prudential Financial, Inc. (Aug. 7, 2018) (“Prudential Letter”);
Comment Letter of Mutualof America Life Insurance Company (Aug. 3, 2018) (“Mutual of America
Letter”); Comment Letter of John Hancock Life Insurance Company (U.S.A) (Aug. 3, 2018) (“John
Hancock Letter”); ACLI Letter; Comment Letter of New York Life Insurance Company (Aug. 7, 2018)
(“New York Life Letter”); Comment Letter of Transamerica (Aug. 7, 2018) (“Transamerica Letter”);
Vanguard Letter. See also Betterment Letter I, supra footnote 18 (arguing that investorsurvey conducted
by Hotspexshowed that its more customized version of the relationship summary facilitated investor
understanding). Some individuals submitting Feedback Forms also preferred more firm-specific
information. See, e.g., Anonymous 13 Feedback Form (“Firm-specific info would be nice on this
document.”); Bhupalam Feedback Form (“I would like to see additional information regarding specific firm
rather than a general description.”); Christine Feedback Form (“I’'m interested in my individual advisor’s
orientation — small cap, mid cap, large cap or mix growth vs. value foreign, domestic or mix fundamental
or quantitative long term or short term”).

" ASA Letter (“[T]he mix of prescribed and customized language will only create more confusion and
complexity, as well as legal risk for financial institutions.”); Primerica Letter (“This mix of prescribed and
flexible disclosure would ultimately result in a patchwork of new disclosures that fail to comprehensively
describe a particular firm’s business model in a way thatis accessible and digestible by retail investors.”);
IAA Letter I (“Many firms would . .. be compelled to explain to prospective clients how and why their
business is different from the boilerplate descriptions and why the comparisons are notapplicable. The
boilerplate language may thus detract from a firm’s ability to explain its own services and make it harder
for investors to understand those services.”).
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also showed that investors had difficulty understanding, were confused by, or misinterpreted
some of the prescribed wording.”® A range of commenters asserted that the proposed prescribed
wording could be inaccurate or inapplicable.”® For example, various providers of insurance
products explained that references to brokerage or investment advisory accounts were not
consistent with their business models and could confuse retail investors because customers
generally purchase insurance products directly from the issuer, without needing to open a
brokerage account.?® One commenter expressed concern that some of the prescribed wording
could constitute impermissible compelled speech that could raise First Amendment concerns.®!

That same commenter, with others, also opposed providing firms with more flexibility than

8 E.g., RAND 2018, suprafootnote 13 (describing that, in qualitative interviews, participants noted some

words or phrases that needed further definition and some misunderstood differences between accounttypes
and professionals); Kleimann 1, supra footnote 19; Betterment Letter | (Hotspex) supra footnote 18
(finding that investors had difficulty understanding certain key information on the SEC sample version of
standalone investment adviser relationship summary); see also Kleimann 1I, supra footnote 19 (investors
misconstrued the legal standard in alternative versions of prescribed wording used in a redesigned version
of the relationship summary); Feedback Forms Comment Summary, supra footnote 11 (summary of
responses to Question 4) (41 Feedback Forms included narrative responses that indicated that one or more
topics were too technical or could be improved; of these, 20 indicated that the relationship summary
language was too technical, wordy, confusing or should be simplified; 23 indicated that information on fees
and costs was too technical or needed to be more clear; 23 suggested that information in sections on
relationships and services and obligations needed clarification, and 14 suggested clarification or more
information about conflicts of interest).
7 See, e.g., IAA Letter I; ACLI Letter; AARP Letter; SIFMA Letter; FSI Letter I; Triad Letter; Vanguard
Letter.
80 See, e.g., Comment Letter of the Committee of Annuity Insurers (Aug. 7, 2018) (“Committee of Annuity
Insurers Letter”) (“The use of the term ‘brokerage account may be confusing to retail investors purchasing
and owning annuities, as annuities are typically ‘held’ directly by an insurance company.”); ACLI Letter;
IAA Letter I; FSI Letter I; Comment Letter of Lincoln Financial Group (Nov. 13, 2018) (“Lincoln
Financial Group Letter”) (“Sales of variable annuities,and variable life insurance products, typically do not
involve the opening of a brokerage accountand are not conducted in a brokerage account.”).

81 See CFA Letter I, supra footnote 37.
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proposed to implement the relationship summary, arguing that more flexibility could impair
comparability.®?

We recognize that extensive use of prescribed wording in certain contexts could add to
investor confusion and may not accurately or appropriately capture information about particular
firms. Accordingly, the final instructions permit firms, within the parameters of the instructions,
to describe their services, investment offerings, fees, and conflicts of interest using their own
wording. This approach should enable firms to reflect accurately what they offer to retail
investors, should result in disclosures that are more useful to retail investors, and should mitigate
concerns relating to the mix of prescribed and firm-authored wording, and the extensive use of
prescribed wording, that the proposed instructions required.

Although we are allowing more flexibility so that firms can describe their offerings more
accurately, firms still will be required to discuss required topics within a prescribed order, as
discussed below.®® This approach will facilitate transparency, consistency, and comparability of
information across the relationship summaries of different firms, helping retail investors to focus
on information that we believe would be particularly helpful in deciding among firms, financial
professionals, services, and accounts — namely: relationships and services; fees, costs, conflicts,
and required standard of conduct; disciplinary history; and how to get additional information.

We believe that more tailored, specific, and distinct information in the required topic areas also

82 See AFL-CIO, CFA Letter.
83 See, e.g., General Instructions 1.A and 1.B., and 2.B. to Form CRS.
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will better serve the educational purpose by facilitating more robust substantive comparisons
across firms.

This approach addresses — and mitigates —First Amendment concerns. Generally, the
instructions no longer require any specific speech.®* Rather, they permit firms to use their own
words to impart accurate information to investors. In certain circumstances, however, we are
continuing to require firms to use prescribed wording. For example, the final instructions require
firms to use standardized headings and conversation starters, which are in the form of questions
that investors are encouraged to ask.2> These elements are organizational (the headings) or
intended to prompt a discussion by the investor (the conversation starters).®® The final
instructions also require firms to include prescribed statements describing their required standard
of conduct when providing recommendations or advice.2” Requiring firms to provide a
consistent articulation of their required legal obligations in this regard will reduce and minimize
investor confusion, as compared with allowing firms to state their required standard of conduct
using their own wording.3% These statements are designed to require the disclosure of purely
factual information about the standard of conduct that applies to the provision of

recommendations by broker-dealers and the provision of advice by investment advisers under

84 For example, the final instructions no longer require the proposed Comparisons section or other prescribed

wording that could be perceived as requiring firms to compare their owns services unfavorably to those of
their competitors. See infra Section 11.B.6.

8 See infra Sections 11.A.2 and I1.A 4.

86 See infra Sections 11.A.2. and IL.A 4,

87 Item 3.B.(i) of Form CRS. See infra Section I1.B.3.b.
88 See infra Sections 11.A.2 and 11.B.3.b.
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their respective legal regimes.®® Finally, the instructions require firms to include a prescribed,
factual statement regarding the impact of fees and costs on investments, and a prescribed
statement encouraging retail investors to understand what fees and costs they are paying.*® As
explained further below, the final instructions provide that if a required disclosure or
conversation starter is inapplicable to a firm’s business or specific wording required by the
instructions is inaccurate, firms may omit or modify it.%

As in the proposal, the final instructions include parameters for the scope of information
expected within the relationship summary, though we are modifying the requirements to clarify
the scope further in light of commenter concerns. First, all information in the relationship
summary must be true and may not omit any material facts necessary in order to make the

disclosures, in light of the circumstances under which they were made, not misleading.”> The

89 See Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229, 249-50 (2010) (upholding against
First Amendment challenge a requirement that lawyers disclose their “legal status” and “the character of
the assistance provided”); Zaudererv. Office of Disciplinary Counsel, 471 U.S. 626, 651 (1985)
(upholding required disclosure of factual information aboutterms of service); Pharm. Care Mgmt. Ass’n V.
Rowe, 429 F.3d 294, 310 (1°' Cir. 2005) (upholding requirement that pharmacy benefit managers disclose
conflicts of interestand financial arrangements).

% See Item 3.A.(iii) of Form CRS (requiring firms to state, “You will pay fees and costs whether you make or

lose money on your investments. Fees and costs will reduce any amount of money you make onyour

investments over time. Please make sure you understand what fees and costs you are paying.”). See also

infra footnotes 424-425 and accompanying text.

o See General Instruction 2.B to Form CRS. We are adopting this provision to ensure that firms are not

compelled to include wording in their relationship summaries thatis misleading or inaccurate in the context
of their business models. This provision may apply in limited circumstances. For example, the headings
and conversation starters prescribed by the final instructions are worded at a highly generalized level and
cover selected key topics that are broadly applicable to broker-dealers and investment advisers and their
relationships with retail investors, irrespective of business model (i.e., relationships and services the firm
offers to retail investors, fees and costs that retail investors will pay, specified conflicts of interest and
standards ofconduct, and disciplinary history).

92 General Instruction 2.B. to Form CRS (“All information in your relationship summary must be true and

may not omit any material facts necessary in order to make the disclosures required by these Instructions
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proposed instructions required all information in the relationship summary to be true and
prohibited firms from omitting any material facts necessary to make the disclosures required by
the instructions and the applicable item not misleading, but did not include the clause “in light of
the circumstances under which they were made.”®® Commenters raised concerns with respect to
the applicability of this standard to a short document with strict page limits that is meant to
provide only a brief summary of information.®*

We continue to believe that firms should include only as much information as is

necessary to enable a reasonable investor® to understand the information required by each

and the applicable Item, in light of the circumstances under which they were made, not misleading.”). Cf.
Proposed Instruction 3 to Form CRS (“All information in your relationship summary must be true and may
notomit any material facts necessary to make the disclosures required by these Instructions and the
applicable item not misleading.”).

9 Proposed General Instruction 3 to Form CRS.

9 See, e.g., LPL Financial Letter (raising concerns that the relationship summary raises the risk of liability for
material omissions given its page limits and required level of detail); CCMC Letter (“The page and length
limitations imposed by the proposed regulation, coupled with the required disclosure that is mandated by
the proposed rules, presenta substantial risk of liability for omissions that may be necessary only to ensure
the disclosure meets the Commission’s strict formatting requirements.”); Fidelity Letter (stating that firms
“would find it very challenging to summarize their offerings within the four-page limit and other content
and formatting constraints of the form as proposed, let alone to do so in a manner that provides sufficient
detail to convey meaningful information to investors,and is sufficiently accurate to avoid creating liability
for a misstatement”).

% The proposed instructions referred to a “reasonable retail investor.” For example, under the proposed
instructions, firms would have beenable to omit or modify prescribed wording or other statements required
to be part of the relationship summary if such statements were inapplicable to a firm’s business or would
have been misleading to a “reasonableretail investor.” See Proposed General Instruction 3 to Form CRS.
The final instructions no longer make reference to a “reasonableretail investor.” By eliminating the
reference to a “reasonable retail investor,” we are clarifying that we did not intend at the proposal, and do
notintend now, to introduce a new standard underthe federal securities laws, which generally refer to what
a “reasonable investor” would consider important in making a decision. See infra footnotes 95-105 and
accompanying text. References toa “reasonableretail investor”in the proposed instructions were meant to
clarify how the operative Instruction or Item would apply in the context of a retail investor. Because new
rule 17a-14 under the Exchange Actand new rule 204-5 under the Advisers Act require firms to deliver
relationship summaries to retail investors in accordance with such rules, we do not believe such
clarifications are necessary.
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item. %

As discussed below, we believe that investors will benefit from receiving a relationship
summary containing high-level information that they will be more likely to read and understand,
with the ability to access more detailed information.’” As a result, we recognize a firm’s
relationship summary by itself is a summary of the information required to inform retail
investors about the services a firm provides along with its fees, costs, conflicts of interest, and
standard of conduct. We also believe that the disclosure provided in the relationship summary
should be responsive and relevant to the topics covered by the final instructions,”® and not omit

information that is required to be disclosed or necessary to make the required disclosure not

misleading.®® We are sensitive to commenters’ concerns, however, regarding expectations for

% General Instruction 2.A. to Form CRS. The instructions remind firms to use not only short sentences as

proposed, butalso short paragraphs. General Instruction 2.A.(i) to Form CRS.

o7 See infra Section 11.A.3.

% Firms should keep in mind the applicability of the antifraud provisions of the federal securities laws,
including section 206 of the Advisers Act, section 17(a) of the Securities Act, and section 10(b) of the
Exchange Act and rule 10b-5 thereunder, in preparing the relationship summary, including statements made
in response to the relationship summary’s “conversation starters.” See infra Section 11.B.2.c.

% This approachis consistent with the approach the Commission has taken with respect to disclosure more
broadly. See,e.g., rule 408(a) under Regulation C [17 CFR 230.408(a)] (“In addition to the information
expressly required to be included in a registration statement, there shall be added such further material
information, if any, as may be necessary to make the required statements, in the light of the circumstances
under which they are made, not misleading™); Exchange Actrule 12b-20 [17 CFR 240.12b-20] (“In
addition to the information expressly required to be included in a statement or report, there shall be added
such further material information, if any, as may be necessary to make the required statements, in the light
ofthe circumstances under which they are made not misleading”); see also Commission Statement and
Guidance on Public Company Cybersecurity Disclosures, Securities Act Release No. 82746 (Feb. 21, 2018)
[83 FR 8166 (Feb. 26, 2018)] (stating that the “Commission considers omitted information to be material if
there is a substantial likelihood that a reasonable investor would consider the information important in
making an investment decision or that disclosure of the omitted information would have been viewed by
the reasonable investoras having significantly altered the total mix of information available”); TSC
Industries v. Northway, 426 U.S. 438, 449 (1976) (statinga fact is material ““if thereis a substantial
likelihood that a reasonable shareholder would considerit important” in making an investment decision or
if it “would have been viewed by the reasonable investor as having significantly altered the ‘total mix’ of
information made available” to the shareholder); Basic, Inc. v. Levinson, 485 U.S. 224, 240 (1988) (stating
that “materiality depends on the significance the reasonable investor would place on the withheld or
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the scope of required information within page limits. In this regard, the instructions continue to
provide, as proposed, that firms may not include a disclosure in the relationship summary other
than a disclosure that is required or permitted by the instructions and the applicable item,*%° and
that all the information contained in the relationship summary must be true.'%*

In a change from the proposal, and to address commenters’ concerns, the final
instructions provide that the information contained in the relationship summary may not omit
any material facts necessary in order to make the disclosures, in light of the circumstances under
which they were made, not misleading.!> We have added the phrase “in light of the
circumstances under which they were made” to clarify that the content included or not included
in the relationship summary should be viewed, for example, in light of the fact that the disclosure
is intended to be a summary, that firms must adhere to the page limit, and that there will be links
to additional information. Any information contained in the relationship summary or omitted
facts will not be viewed in isolation in respect of determining whether such information would

have been viewed by a reasonable investor as having significantly altered the total mix of

misrepresented information™); Securities and Exchange Com’n v. Texas Gulf Sulphur,258 F. Supp. 262,
279 (S.D.N.Y. 1966) (stating that“[a]n insider’s liability for failure to disclose material information which
he uses to his own advantage in the purchase of securities extends to purchases made on national securities
exchanges as well as to purchases in ‘face-to-face’ transactions”); Cochranv. Channing Corporation, 211
F. Supp. 239, 242 (S.D.N.Y. 1962) (stating that the “Securities Exchange Act was enacted in part to afford
protection to the ordinary purchaseror seller of securities. Fraud may be accomplished by false statements,
a failure to correct a misleading impression left by statements already made or, as in the instant case, by not
stating anything at all when there is a duty to come forward and speak”).

100 General Instruction 1.B. to Form CRS; see also Proposed General Instruction 1.(d) to Form CRS.

General Instruction 2.B. and 2.C. to Form CRS; see also Proposed General Instruction 3 to Form CRS.

102 Id
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information available.!%® As discussed below, firms will provide additional detail and context
through layered disclosure. For example, the instructions require firms to include specific
references or a link to additional information as part of the relationships and services and fees

and conflicts sections.'%*

In other instances, the instructions encourage firms to reference or link
to additional information to supplement their required disclosures.!®® While this change from the
proposal is drawn from other areas of the federal securities laws,°® Form CRS is not intended to
create a private right of action.

Second, firms may omit or modify required disclosures or conversation starters that are
inapplicable to their business, or specific wording required by the final instructions that is
inaccurate.’®”  The proposed instructions permitted firms to omit or modify required disclosures
that were inapplicable to their business or would be misleading to a reasonable retail investor.%®

We modified the proposed instruction to provide a more concrete requirement allowing firms to

omit or modify prescribed wording, rather than using a broader standard referencing a reasonable

103 See rule 10b-5 under the Exchange Act[17 CFR 240.10b-5]; supra footnote 99 and accompanying text;see
also footnote 469 and accompanying text.

104 See infra Section I1.A.3.

105 See, e.g., General Instruction 3.A. to Form CRS (“You are encouraged to use charts, graphs, tables, and
other graphics or text features in order to respond to the required disclosures.. .. You also may include: (i)
a means of facilitating access to video or audio messages, or other forms of information (whether by
hyperlink, website address, Quick Response Code (“QR code”), or other equivalent methods or
technologies); (i) mouse-over windows; (iii) pop-up boxes; (iv) chat functionality; (v) fee calculators; or
(vi) otherforms of electronic media, communications, or tools thatdesigned to enhance a retail investor’s
understanding ofthe material in the relationship summary.”).

106 See supra footnotes 99 and 103 and accompanying text.

107 General Instruction 2.B. to Form CRS.

108 See Proposed General Instruction 3 to Form CRS (“If a statementis inapplicable to your business orwould

be misleading to a reasonable retail investor, you may omit or modify that statement.”).
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retail investor. This instruction is intended to ensure that no statements are misleading or
inaccurate in the context of a firm’s particular services or business. Rather, the objective of the
Commission is to ensure that required disclosures are purely factual and provide investors with
an accurate portrayal of the firm’s services and operations.

Finally, given that firms will use mostly their own wording, we are adding instructions
that remind firms that their responses must be factual and provide balanced descriptions to help
retail investors evaluate the firm’s services.'®® For example, firms may not include exaggerated
or unsubstantiated claims, vague and imprecise “boilerplate” explanations, or disproportionate
emphasis on possible investments or activities that are not made available to retail investors.!*°
The relationship summary is designed to serve as disclosure, rather than marketing material, and
should not unduly emphasize aspects of firms’ offerings that may be favorable to investors over
those that may be unfavorable.

2. Standard Question-and-Answer Format and Other Presentation
Instructions

As with the proposed instructions, the final instructions require firms to present
information under standardized headings and to respond to all the items in the final instructions
in a prescribed order.!! Instead of using declarative headings as proposed, however, the

headings will be in the form of questions.'*?> This change responds to feedback from surveys and

109 General Instruction 2.C. to Form CRS.
110 General Instruction 2.C. to Form CRS.
11 General Instruction 1.B. to Form CRS.

112 See generally Items 2.A., 3.A., 3.B., 3.C, and 4.A to Form CRS.
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studies**® and commenters,***

including many submitting their own mock-ups of the relationship
summary that suggested or used a question-and-answer format in their own documents. Several
commenters noted that the question-and-answer format is a more effective design for consumer
disclosures because it focuses on questions to which a consumer wants answers and allows a
consumer to skim quickly and understand where to get more information.!'® Based on
consideration of these comments, we are both incorporating the format generally and are
utilizing several of the question headings suggested by commenters in mock-ups, as discussed in
each item below.

In addition to the standardized headings, we continue to believe that a prescribed order of

topics facilitates comparability of different firms’ relationship summaries. Commenters

generally supported or did not oppose the premise of a prescribed order of topics.*® Some

13 See e.g.; RAND 2018, suprafootnote 13 (reporting that about 60% of survey respondents preferred a

question-and-answer format over the sample relationship summary format presented in the survey).

Kleimann |, supra footnote 19 (“Participants liked the Key Questions section, but wanted the questions to

be answered within the document.”).
114 IAA Letter I (“A [question-and-answer] format will help keep the relationship summary shortand should
also remove the onus of the retail investorhaving to ask questions. This format would encourage further
conversation, particularly if the Commission requires firms to point investors to additional information—
including comparison information and other key questions—on the SEC’s website.”); Schwab Letter I
(citing Kleimann Communication Group, Inc., Making Disclosures Work for Consumers (Jun. 14, 2018),
available at https://www.sec.gov/spotlight/investor-advisory-committee-2012/iac061418-slides-by-susan-
kleimann.pdf, and contemporaneous discussions); Schwab Letter II (“Form CRS should be organized
around questions™); Fidelity Letter (redesigned relationship summary with a question-and-answer format).
115 See Kleimann I, supra footnote 19 (“Readers ask questions when they read, especially of functional
documents. ... For good design, we want to build upon this tendency by identifying the key questions
investors should or are likely to ask and featuring them prominently in the text, thus easing the cognitive
task for readers.); Schwab Letter I (“[QJuestions thata consumer has . . . should be the organizing
principle.”); see also CFA Letter I.
116 See, e.g., Trailhead Consulting Letter (supporting a standardized order of topics to facilitate comparability);
Fidelity Letter (“[W]e urge the SEC to consider prescribing content and topics, but not specific
language...”).
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commenters did, however, suggest changes to the organization or inclusion of topics, either
explicitly in their comment letters, implicitly by the design of their own mock-ups, or both.*!’
Results of surveys and studies that assessed comprehension of the sample proposed relationship
summaries demonstrated the importance of context and revealed confusion caused by the
placement of some information. For example, the RAND 2018 qualitative interviews suggested
that investors were confused by and had difficulty reconciling the conflicts and standard of
conduct sections, which were separated by the fees and comparisons sections.*'® Another study
suggested that the appearance of fee information in three separate sections and separation of the
fees and conflicts sections by the comparisons section inhibited understanding of the connection
between fees and conflicts.*®  As discussed further below, we are combining the proposed Fees
and Costs, Conflicts of Interest, and Standard of Conduct sections into one, to address these

120

comments. In addition, in response to suggestions that we provide more flexibility for how

17 See, e.g., CFA Letter | (suggesting changes to the order of the disclosures and the design of the relationship

summary); IAA Letter I (suggesting adifferent order of topics and elimination of the Comparisons section,
including by submitting its own mock-up); Comment Letter of Charles Schwab & Co., Inc. (Feb. 26, 2019)
(“Schwab Letter III”") (providing sample Form CRS instructions that permit flexibility as to the order of
sub-topics undereach topic). On Feedback Forms, 57 (about 60%) commenters responded “yes” when
asked whether information was in the appropriate order; 8 commenters suggested moving the Key
Questions to be first or closer to the front of the document. See Feedback Forms Comment Summary,
supra footnote 11 (summary of responses to Questions 3(b) and 7). A few commenters on Feedback Forms
suggested moving the Additional Information section forward. See Durgin Feedback Form, Salkowitz
Feedback Form, Starmer2 Feedback Form, Anonymousl14 Feedback Form, and a few suggested changes to
the order of discussion of obligations and conflicts. See Anonymous28 Feedback Form, Asen Feedback
Form, Lee2 Feedback Form.

118 See RAND 2018, supra footnote 13.

119 See Kleimann |, supra footnote 19, at 30 (participants “had difficulty building knowledge and relating one

piece to another when it was separated by physical space.”).

120 See Item 3 of Form CRS.
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firms describe their services so that they can more accurately convey the information, the final
instructions do not require firms to present the information within each section in the order
listed.!?! Therefore, firms are free to discuss the required sub-topics within each item in an order
that they believe best promotes accurate and readable descriptions of their business.

The final instructions provide for page limits to promote brevity, as proposed. The
proposed instructions limited the length of the relationship summary to four pages for both
standalone firms and dual registrants.*?> The final instructions provide that for dual registrants
that include their brokerage services and advisory services in asingle relationship summary, the
relationship summary must not exceed four pages in paper format, orthe equivalent if delivered

5

electronically.'?®  For broker-dealers*®* and investment advisers'?® a relationship summary in

121 See Proposed General Instruction 1.(b) to Form CRS (“Unless otherwise noted, you must also present the

required information within each item in the order listed.”).

122 Proposed General Instruction 1.(c) to Form CRS.

123 General Instruction 1.C. to Form CRS.

Proposed Form CRS defined “standalone broker-dealer” as “a broker or dealer registered undersection 15
of the Exchange Act that offers services to retail investorsand (i) is not dually registered as an investment
adviser under section 203 of the Advisers Actor (i) is dually registered as an investment advis erunder
section 203 of the Advisers Act but does not offer services to retail investorsas an investment adviser.”
We are not adopting this definition because we believe using the term “broker-dealer” is sufficient for the
final instructions. The final instructions provide that Form CRS applies to broker-dealers registered under
section 15 if the Exchange Act. See supra footnote 8.

125 Proposed Form CRS defined “standalone investment adviser” as “an investment adviser registered under
section 203 of the Advisers Actthat offers services to retail investorsand (i) is not dually registered as a
broker or dealer under Section 15 of the Exchange Act or (i) is dually registered as a broker or dealer
under Section 15 of the Exchange Actbut does not offer services to retail investors as a broker-dealer.”
We are not adopting this definition because we believe using the term “investment adviser” is sufficient for
the final instructions. See suprafootnote 8. Furthermore, the final instructions specify that Form CRS
applies to investment advisers registered undersection 203 of the Advisers Act.
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paper format must not exceed two pages, or the equivalent if delivered electronically.*?® Dual
registrants that prepare separate relationship summaries for their brokerage and advisory services
are limited to two pages each, or the equivalent if delivered electronically.*?” Unlike the
proposed instructions, the final instructions do not prescribe paper size, font size, and margin
width, providing instead that they should be reasonable.'®® For example, we believe that 814 x
117 paper size, at least an 11 point font size, and a minimum of 0.75” margins on all sides, as
proposed, could be considered reasonable, but other parameters could also be reasonable.  The
objective of the proposed paper, font, and margin size limitations was to make the relationship
summary easy to read. We expect that a visually engaging and effective design, including in
electronic format, could achieve the same objective without the prescriptive limitations.

Many commenters preferred a shorter, one-to-two page document more heavily relying
on layered disclosure with increased use of hyperlinks and other cross-references to more

9

detailed disclosure.'*® Commenters also said that investors are more likely to read a shorter

126 General Instruction 1.C. to Form CRS.
127 General Instruction 1.C. to Form CRS. We discuss additional considerations and requirements for dual
registrants and affiliates in Section II.A.5 below.

128 General Instruction 1.C. to Form CRS.
129 See, e.g., Schwab Letter I (“Form CRS should simply be a short navigation aid to the existing Form ADV
Part 2 disclosure” for investment advisers or “to additional information readily available on the firm’s
website or enclosed with the account documentation” for broker-dealers.); FSI Letter I (“While we support
the Commission’s efforts to ensure concise disclosure by limiting the required Form CRS to four pages (or
its electronic equivalent), we suggest an even shorter document (perhaps as shortas one page) with
hyperlinks to more detailed disclosures.”); see also AARP Letter; Better Markets Letter; Comment Letter
of'the Teachers Insurance and Annuity Association of America (Aug. 7, 2018) (“TIAA Letter”); Bank of
America Letter; CCMR Letter; LPL Financial Letter; Kleimann Il, supra footnote 19 (“Form CRS should
be as short as possible.”).
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document.*®  Several commenters submitted mock-ups that were shorter than four pages.*
Others indicated that the length of Form CRS was acceptable but should not exceed four
pages.®2 On the other hand, certain commenters suggested that the length of the relationship
summary may be too short to appropriately describe firms’ insurance Services or products.t®3
One commenter said that it would be challenging for dual registrants to summarize all of their
offerings within the four-page limit."** Investor feedback from surveys, studies, roundtables, and
Feedback Forms also did not show consistent results. For example, 57% of the RAND 2018
survey respondents indicated that the proposed relationship summary was too long, 41% said it
was about right, and roughly 2% said it was too short.”*> In section-by-section questioning,

however, the most common response from RAND 2018 survey respondents was to keep the

section length as is.*® Similarly, some roundtable participants provided feedback that the

130 See Fidelity Letter; see also Schwab Letter | (Koski), supra footnote 21 (85% of survey participants

answered that they would be more likely to read disclosure thatis shortand to the point with links to more
information; 61% answered that they would be less likely to read a document that is longer and more
comprehensive, but 31% answered that they would be more likely to read a longer and more
comprehensive disclosure); Comment Letter of Glen Strong (Jul. 27, 2018).

131 See, e.g., Schwab Letter I; Fidelity Letter; IAA Letter I.

132 See Cambridge Letter; Comment Letter of Morningstar, Inc. (Aug. 7, 2018) (“Morningstar Letter”);

Trailhead Consulting Letter.
133 See, e.g., ACLI Letter; MassMutual Letter.
134 See Fidelity Letter.
135 RAND 2018, supra footnote 13.
136 RAND 2018, supra footnote 13; see also Cetera Letter Il (Woelfel), supra footnote 17 (when asked

generally how the relationship summary could be improved, 10% of survey respondents said relationship
summary could be shorter).
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proposed length was right at the maximum, “about right,” or “good,™*” whereas others would
have preferred a shorter document.*®  About 40% of commenters on Feedback Forms said that
relationship summary was an appropriate length, while about 30% indicated a preference for a
shorter document.*3°

In light of commenter and investor feedback, we have determined that the relationship
summary should be no more than four pages, and that in many cases a document shorter than
four pages is appropriate. As proposed, both standalone firms and dual registrants were subject
to a four-page limit, even though a dual registrant may have to include more disclosures
discussing its advisory business and brokerage business as compared with standalone firms.
Upon further consideration of the comments advocating for a more streamlined disclosure that
includes more white space, we are adopting a four-page limit for dual registrants that prepare one
combined relationship summary, to permit them to capture all of the required information within

d**? standalone firms

twice as much space as for standalone firms. If dual registrants and affiliate
choose to prepare separate relationship summaries for their brokerage and investment advisory

services, each relationship summary should not exceed two pages.**! The two-page limit will

137 Washington, D.C. Roundtable, at 18, 26.

138 See Philadelphia Roundtable, at 5, 19 (noting that lengthy disclosure “actually prevents investorinterest
and really understanding more. If something like [the relationship summary] can replace the 200 pages and
then you have access to the 200 pages if you want them, that’s a bettersystem”).

139 See Feedback Forms Comment Summary (summary of responses to Question 6), supra footnote 11.

140 Form CRS defines an “affiliate” as “Any persons directly or indirectly controlling or controlled by you or

under common control with you.” General Instruction 11.A. to Form CRS.

General Instruction 1.C. to Form CRS (“Dual registrantsand affiliates that prepare separate relationship
summaries are limited to two pages for each relationship summary. . .. If delivered electronically, the
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help to facilitate comparison of the dual registrant’s services, as investors can easily review the
separate relationship summaries side-by-side, and will encourage firms to focus on succinctly
and clearly explaining the required information. Some commenters, including providers of
insurance products, supported a longer relationship summary or expressed concern that four
pages would not be enough to allow for a summary of all of their offerings.*> We believe that
the elimination of certain sections (such as the comparison section)**® and most of the prescribed
wording from the relationship summary, along with the flexibility firms will have under the final
instructions to describe services with their own wording, and to omit or modify required
disclosures or conversation starters that are inapplicable to their business or specific wording that
is inaccurate, should help to alleviate the concerns of those who advocated for the relationship
summary to be longer.

3. Electronic and Graphical Formats, and Layered Disclosure

We are adding instructions that clarify our support for firms wishing to use electronic
media in preparing the relationship summary for retail investors.'** The proposed instructions

would have permitted firms to add embedded hyperlinks within the relationship summary in

relationship summary must not exceed the equivalent of two pages or four pages in paper format, as
applicable.”).

142 See supra footnotes 133-134 and accompanying text.

143 See infra Section 11.B.6 (Proposed Items Omiitted in Final Instructions).

144 Delivery is discussed in Section 11.C. Firms may deliver electronic versions of the relationship summary in
accordance with the final instructions and the Commission’s guidanceregarding electronic delivery. See

General Instructions 10.B. through 10.D. to Form CRS.
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order to supplement required disclosures™*®

and would have required firms to use hyperlinks for
any document that is cross-referenced in any electronic relationship summary.}*® The proposed
instructions also permitted firms to use various graphics or text features to explain the required
information but did not reference whether they should be electronic- or paper-based.**’

Many commenters supported electronic formats, including in connection with layered
disclosure.*®  One commenter endorsed electronic, including mobile, formats as inherently
easier to navigate and use in a layered approach and asserted that the relationship summary
would be more engaging to investors, and thus more effective as a disclosure, if the Commission

encouraged more creative use of electronic formats.**® Research submitted by commenters and

feedback from our investor roundtables indicated that investors preferred a more visually

145 Proposed General Instruction 1.(g) to Form CRS (“You may add embedded hyperlinks within the

relationship summary in order to supplement required disclosures, for example, links to fee schedules,
conflicts disclosures, the firm’s narrative brochure required by Part 2A of Form ADV, or other regulatory
disclosures.”).
148 Proposed General Instruction 1.(g) to Form CRS (“In a relationship summary that is posted on yourwebsite
or otherwise provided electronically, you must use hyperlinks for any documentthat is cross-referenced in
the relationship summary if the document is available online.”).
147 Proposed General Instruction 1.(f) to Form CRS (“You may use charts, graphs, tables, and other graphics
or text features to respondto explain the required information, so long as the information: (i) is responsive
to and meets the requirements in these instructions (including space limitations); (ii) is notinaccurate or
misleading; and (iii) does not, because of the nature, quantity, or manner of presentation, obs cure or impede
understanding ofthe information that must be included. When using interactive graphics or tools, you may
include instructions on their use and interpretation.”).
148 See, e.g., IAA Letter I (“Each key point should be made as simply and succinctly as possible, and the
investorshould then be pointed clearly and directly to specific additional plain English disclosure
explaining thepoint. ... This approach would also provide firms with the flexibility they need to use
innovative design and delivery techniques.”).

149 See IAA Letter I.
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appealing disclosure.’®® Commenters recommended a more visually-focused and designed
experience, and many mock-ups that commenters submitted used graphics and other design

features extensively.'®!

In addition, the IAC has recommended exploring the use of layered
disclosure in certain contexts."®> The IAC has also recommended that the Commission “continue
to explore methods to encourage a transition to electronic delivery that respect investor
preferences and that increase, rather than reduce, the likelihood that investors will see and read

important disclosure documents.”**®  Some commenters also expressed support for the IAC’s

recommendation relating to electronic delivery.*>*

150 See Betterment Letter | (Hotspex), supra footnote 18 (reporting study authors’ conclusions that survey

respondents found a version of the standalone adviser relationship summary “more appealing and
understandable,” where Betterment revised the form to “[ijmprove visual hierarchy (e.g., layout, shading,
shorten and standardize paragraph lengths to improve legibility, appeal and retention of information™);
Schwab Letter | (Koski), supra footnote 21(79% of survey respondents said they are more likely to read
disclosure that is “visually appealing and did not seem like a legal document”); Washington, D.C.
Roundtable, at 20; Atlanta Roundtable, at 35.
151 See, e.g., CFA Letter I; Fidelity Letter (citing to Stanford Law School Design Principles, Use visual design
and interactive experiences, to transform how you present legal info to lay people, available at
http://www.legaltechdesign.com/communication-design); Betterment Letter | (mock-up); SIFMA Letter;
IAA Letter I; Schwab Letter I; see also Kleimann I, supra footnote 19 (describing design assumptions for
a redesigned version of the relationship summary).
152 See IAC Broker-Dealer Fiduciary Duty Recommendations, supra footnote 10 (in connection with the
disclosure of disciplinary history, the Commission “should look at whether it might be beneficial to adopta
layered approach to such disclosures, with the goal of developing a more abbreviated, user-friendly
document for distribution to investors™).
183 Investor Advisory Committee, Recommendation of the Investor as Purchaser Subcommittee: Promotion of
Electronic Delivery and Development of a Summary Disclosure Document for Delivery of Investment
Company Shareholder Reports (Dec. 7, 2017), available at https://www.sec.gov/spotlight/investor-
advisory-committee-2012/reco mmendation-pro motion-of-electronic-delivery-and-develop ment.pdf (“IAC
Electronic Delivery Recommendation™).
154 See, e.g., FSI Letter I; Cambridge Letter; Comment Letter of the Institute for Portfolio Alternatives (Aug.
7,2018) (“Institute for Portfolio Alternatives Letter”).
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Accordingly, we are adopting and adding provisions to the proposed instructions to

encourage the use of electronic formatting and graphical, text, online features and layered

disclosures in preparing their relationship summaries.*

® Key elements of the final instructions

include the following:

e The instructions encourage (rather than just permit, as proposed) firms to use
graphics or text features to respond to the required disclosures, or to make
comparisons among their offerings, including by using charts, graphs, tables, text

colors, and graphical cues, such as dual-column charts.!°®

If the chart, graph,
table, or other graphical feature is self-explanatory and responsive to the
disclosure item, additional narrative language that may be duplicative is not
required. For a relationship summary provided electronically, the instructions

further encourage online tools that populate information in comparison boxes

based on investor selections.*®’

155

156

157

We created a separate section in the instructions focused on electronic and graphical formats thatincludes
these instructions. Proposed General Instruction 1.(f) to Form CRS (“You may use charts, graphs, tables,
and othergraphics or text features to explain the required information, so long as the information: (i) is
responsive to and meets the requirements in these instructions (including space limitations); (ii) is not
inaccurate or misleading; and (iii) does not, because of the nature, quantity, or manner of presentation,
obscure or impede understanding ofthe information that must be included. When using interactive
graphics or tools, you may include instructions on their use and interpretation.”).

See General Instruction 3.A. to Form CRS (“You are encouraged to use charts, graphs, tables, and other
graphics or text features to respond to the required disclosures. You are also encouraged to use text
features, text colors, and graphical cues, such as dual-column charts, to compare services, account
characteristics, investments, fees, and conflicts of interest.”).

See General Instruction 3.A. to Form CRS (“For a relationship summary thatis posted on your website or
otherwise provided electronically, we encourage online tools that populate information in comparison
boxes based on investorselections.”).
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e The instructions reference a non-exhaustive list of electronic media,
communications, or tools that firms may use in their relationship summary.**® We
are including an instruction that, in a relationship summary that is posted on a
firm’s website or otherwise provided electronically, firms must provide a means
of facilitating access (e.g., hyperlinking) to any information that is referenced in

° For

the relationship summary if the information is available online.*®
relationship summaries delivered in paper format, firms may include URL

addresses, QR codes, or other means of facilitating access to such information.*®°
This instruction permits layered disclosure through paper disclosures and hybrid

paper and electronic deliveries, while supporting some investors’ preference for

paper.

158

159

160

General Instruction 3.A. to Form CRS (“You also may include: (i) a means of facilitating access to video or
audio messages, or other forms of information (whether by hyperlink, website address, Quick Response
Code (“QR code”), or other equivalent methods or technologies); (i) mouse-over windows; (iii) pop-up
boxes; (iv) chatfunctionality; (v) fee calculators; or (vi) other forms of electronic media, communications,
or tools designed to enhance a retail investor’s understanding of the material in the relationship
summary.”).

General Instruction 3.B. to Form CRS. (“In a relationship summary that is posted on yourwebsite or
otherwise provided electronically, you must provide a means of facilitating access to any information that
is referenced in the relationship summary if the information is available online, including, for example,
hyperlinks to fee schedules, conflicts disclosures, the firm’s narrative brochure required by Part 2A of Form
ADYV, orother regulatory disclosures.”).

General Instruction 3.B. to Form CRS. (“In a relationship summary thatis delivered in paper format, you
may include URL addresses, QR codes, or other means of facilitating access to such information.”).
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e The instructions provide guidance that firms may include instructions on the use
and interpretation of interactive graphics or tools, as proposed.'®! We believe that
these features can make the relationship summary more engaging, accessible, and
effective in communicating to retail investors.'®?

e The instructions replace the term “hyperlink” with the more evergreen concept of
“a means of facilitating access,” which will include hyperlinks as well as website
addresses, QR Codes, or other equivalent methods or technologies.'®®  Expanding
the types of technology referenced in the instructions will make them more

relevant as new technologies continue to be developed.

162

163

General Instruction 3.C. to Form CRS. Instructions that firms provide on the use and interpretation of
interactive graphics or tools would not be subject to the page limitation for relationship summaries under
General Instruction 1.C to Form CRS, butshould be succinct, consistent with General Instruction 2.A.

Similar to the proposed instructions, the final instructions include the caveat that these graphical and text
features and electronic media, communications, or tools, (i) must be responsive to and meet the
requirements in these instructions for the particular item in which the information is placed; and (ii) may
not, because of the nature, quantity, or manner of presentation, obscure or impede understanding ofthe
information that must be included. General Instruction 3.C. to Form CRS. Cf. Proposed General
Instruction 1.(f) to Form CRS (“You may use charts, graphs, tables, and other graphics or text features to
explain the required information, so long as the information: (i) is responsive to and meets the requirements
in these instructions (including space limitations); (ii) is notinaccurate or misleading; and (iii) does not,
because of the nature, quantity, or manner of presentation, obscure or impede understanding ofthe
information that must be included.”). We deleted the reference in the proposed instructions to “is not
inaccurate or misleading” becauseit is covered by anotherinstruction.

See, e.g., General Instruction 3.A. to Form CRS (“You also may include: (i) a means of facilitating access
to video or audio messages, or otherforms of information (whether by hyperlink, website address, Quick
Response Code (“QR code”), or other equivalent methods or technologies™); General Instruction 3.B. to
Form CRS (“In a relationship summary thatis posted on your website or otherwise provided electronically,
you must provide a means of facilitating access to any information thatis referenced in the relationship
summary if the information is available online, including, for example, hyperlinks to fee schedules,
conflicts disclosures, the firm’s narrative brochure required by Part 2A of Form ADV, or other regulatory
disclosures.).” Cf. Proposed General Instruction 1.(g) to Form CRS (“In a relationship summary that is
posted on your website or otherwise provided electronically, you must use hyperlinks for any docume nt
thatis cross-referenced in the relationship summary if the documentis available online.”).
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A number of commenters suggested different approaches for whether we would treat the
relationship summary as “incorporating by reference” information provided in additional
disclosures or materials that are hyperlinked to or otherwise accessible from the relationship
summary.’®*  Some of these commenters suggested that we treat certain hyperlinked information
as “incorporated by reference.”*®® Other commenters recommended that firms should be
permitted, but not necessarily required, to incorporate in the relationship summary additional
information provided in other documents.!6®

As discussed above, we support the use of layered disclosure and believe that investors
will benefit greatly from receiving a relationship summary containing high-level information that

they will be more likely to read and understand, with the ability to access more detailed

information. Layered disclosure is an approach that can balance the goal of keeping the

164 See, e.g., Comment Letter of Cetera Financial Group (Aug. 7, 2018) (“Cetera Letter I”’); IRI Letter; Schwab

Letter I; Schwab Letter Il (providing sample Form CRS instructions permitting incorporation of materials

by reference); Comment Letter of The National Society of Compliance Professionals (Aug. 7, 2018)

(“NSCP Letter”); Schnase Letter; LPL Financial Letter.
165 Schwab Letter | (with respect to broker-dealers, Form CRS should navigate investors to additional
information readily available on the firm’s website or enclosed with account information, and the additional
information would be considered incorporated by reference); NSCP Letter (firms should be permitted to
incorporate by reference public disciplinary disclosure events); Schnase Letter (“Firms that follow the SEC
rules in filing, postingand linking should getthe full anti-fraud benefit of the information in the Firm
Brochure being deemed “delivered” when the Relationship Summary is delivered, without having to resort
to arcane and outmoded language and concepts such as “incorporation by reference.”).
166 See Cetera Letter | (suggesting that firms “should be permitted to incorporate otherinformation in Form
CRS by reference without reproducing the specified information in its’ [sic] entirety, so long as the location
is reasonably accessible to the public and the other sources of information are sufficient to meet the
standards of Form CRS”); IRI Letter (the Commission should “permit (but notrequire) firms to use
incorporation by reference to satisfy particular components of the disclosures required under Regulation
Best Interestand/or Form CRS. In otherwords, if an investoralready receives a particular piece of
information in an existing disclosure document (including disclosures required under the federal securities
laws, SEC or FINRA rules, ERISA, or DOL rules) the firm should be permitted to merely reference that
existing document (with sufficient information for investors to locate or obtain that document.”).
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relationship summary short and accessible with the goal of providing retail investors with
fulsome and specific information. The relationship summary is intended to be a self-contained
document, however, and firms should be able to meet the instructions’ requirements by
providing generalized and summary responses to each item, without relying on incorporation by
reference to other documents providing additional information. In contrast with other disclosure
obligations such as prospectuses and registration statements, a firm could not satisfy the
disclosure requirements set forth in the relationship summary instructions by incorporating
another document (such as the Form ADV Part 2A brochure) by reference.

At the same time, we recognize the communicative value of layered disclosure. The
instructions provide, as discussed above, that firms may'®’ (and in some cases must)'®® cross-
reference other documents and use hyperlinks or other tools to give more details about the topic.
Where firms link to content outside the relationship summary disclosure, whether on a
permissive or mandatory basis, the information may not substitute for providing any narrative
descriptions that the instructions require, and the additional information should be responsive

and relevant to the topic covered by the instruction. Firms should be mindful that the antifraud

167 See, e.g., General Instruction 3.A. to Form CRS (“You also may include: (i) a means of facilitating access

to video or audio messages, or otherforms of information (whether by hyperlink, website address, Quick
Response Code (“QR code”), or other equivalent methods or technologies); (i) mouse-over windows; (iii)
pop-up boxes; (iv) chat functionality; (v) fee calculators; or (vi) other forms of electronic media,
communications, ortools designed to enhance a retail investor’s understanding ofthe material in the
relationship summary.”).
168 See, e.g., Item 3.A.(iii) of Form CRS (“You must include specific references to more detailed information
aboutyour fees and costs that, at a minimum, include the same or equivalent information to that required
by the Form ADV, Part 2A brochure (specifically Items 5.A., B., C., and D.) and Regulation Best Interest,
as applicable.”).
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standards under the federal securities laws apply to linked information, as with other securities
law disclosures.

All together we believe encouraging the use of electronic and graphical formatting online
features, and layered disclosures will permit firms to create innovative disclosures that engage
investors.

4. Conversation Starters

Consistent with the proposal, the relationship summary will be required to contain
suggested follow-up questions for retail investors to ask their financial professional. The
relationship summary, however, will not include a separate section of “Key Questions to Ask,” at
the end of the relationship summary, as proposed. Instead, firms will be required to integrate
those “key questions™ for retail investors to ask their financial professionals throughout the
relationship summary as headings to items or as “conversation starters.”

The proposed relationship summary would have required firms to include ten questions,
as applicable to their particular business, under the heading “Key Questions to Ask™ after a
statement that the retail investors should ask their financial professional the key questions about

a firm’s investment services and accounts.'®®

In addition, we proposed to allow firms to include
up to four additional frequently asked questions.!™
Most comment letters that discussed the “Key Questions to Ask™ section generally did

not support the proposed approach of including a separate section of up to fourteen questions at

169 See Proposed Item 8 of Form CRS.

170 See id.
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the end of the relationship summary. Commenters who proposed keeping a key questions

1

section typically suggested significant substantive or stylistic alterations.>”* In a separate

approach, many commenter mock-ups included topics and questions from “Key Questions to

2

Ask” in a question-and-response format throughout the relationship summary.'’? Several

commenters suggested that the key questions be removed from the relationship summary and
placed on the Commission’s website with other educational materials.'”

Observations reported in the RAND 2018 report and other surveys and studies, and
individual investor feedback at roundtables and on Feedback Forms generally indicated, that
retail investors found the key questions helpful, however. Inthe RAND 2018 survey, the ‘“Key
Questions to Ask” section received the highest support of all sections to “keep as is” when
investors were asked if they would add more detail, keep as is, shorten, or delete the section, and
a majority of RAND 2018 survey respondents also indicated that they were either “very

comfortable” or “somewhat comfortable” with asking each of the key questions.*”* Surveys and

studies submitted by commenters also indicated that most investors who reviewed one of the

See, e.g., CFA Institute Letter | (suggesting interspersing questions through sectionsof Form CRS rather
than including at the end); SIFMA Letter (suggesting that firms only be required to answer “four to five”
questions to make the communication “shorterand more meaningful” to investors).

172 See, e.g., IAA Letter I; Comment Letter of the Institute for the Fiduciary Standard (Aug. 6, 2018) (“IFS
Letter”); LPL Financial Letter; Schwab Letter 1.

173 See, e.g., ACLI Letter; IAA Letter I; LPL Financial Letter. One commenter representing investors argued

thatthe Commission was better-placed to provide information on topics covered in the “Key Questions to

Ask” section because financial professionals would have “room for obfuscation” in their discussions with

retail investors. See CFA Letter I.

174 See RAND 2018, supra footnote 13. RAND 2018 also reports that,in qualitative interviews, “[m]ost

interview participants said that they liked all of the questions, that they would ask these questions in

meeting with a financial service provider, and did not suggest dropping any of the questions.”
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proposed sample relationship summaries found the suggested questions to be useful and said
they were likely to ask the questions.’”® In addition, the “Key Questions to Ask™ section
received the most “very useful” ratings from commenters who submitted Feedback Forms, and

narrative comments on several Feedback Forms specifically indicated that the questions would

176

encourage discussion with financial professionals. Similarly, investors at Commission-held

roundtables indicated that they viewed the questions as helpful.!’’

In light of comments, we believe that including questions for investors to ask their
financial professionals is an important component of the relationship summary. Several
commenter mock-ups showed questions throughout the relationship summary grouped by subject
matter rather than at the end of the document. Investor studies showed that proximity and

| 178

context are important for questions an investor may have for a financial professiona In

175 See Betterment Letter | (HotspeX) supra footnote 18 (82% of respondents viewing a version of the

investment-adviser relationship summary found the suggested questions to be very or somewhat useful and
93% were very or somewhat likely to ask the questions); Cetera Letter Il (Woelfel) supra footnote 17 (85%
of survey participants who viewed the sample dual-registrant relationship summary found the key questions
to be “very” or “somewhat” important to cover, and 84% “strongly” or “somewhat” agreed that the key
questions described their topics clearly); Kleimann I, supra footnote 19 (“Nearly all participants saw the
Key Questions as essential. They felt the questions were straight forward and raised important questions ...
Many said they would use the set of questions in their next exchange with their broker or adviser.”).
176 See Feedback Forms Comment Summary, supra footnote 11 (51 commenters (55%) responded to Question
2(g) thatthe Key Questions section was “very useful” and 28 (30%) responded that the Key Questions
section was “useful”’; in comparison, other sections were scored as “very useful” in the range of 31% to
44%; similarly, more than 75% of Feedback Forms included a narrative response to Question 7 or other
response indicating that the Key Questions were useful; 11 narrative responses included specific comments
agreeing that the Key Questions would encourage discussions with financial professionals; and two others
stated more generally that the relationship summary would encourage dialogue).
1 See, e.g., Atlanta Roundtable (three investors responded positively to a question as to whether the key
questions were helpful, with no dissentto that view); Houston Roundtable (one investor responding that
“the questions forme are very, very good.”).
178 See Kleimann 1, supra footnote 19; Kleimann I, supra footnote 19 (each recommending question-and-
answer format in part to place relevant information together).

61



addition, some commenters’ Feedback Forms requested that questions be placed earlier in the
relationship summary document; one specifically suggested that we put the questions with “the
appropriate section [with] each section to which it applies.”’® We have determined to follow a
similar approach by replacing the Key Questions to Ask section with specified “conversation
starters” throughout the document. We are also using some of the proposed questions as topic
headings.

There are required questions as conversation starters in each section other than the
Introduction.’®® These conversation starters are intended to cover the same topics as the
proposed key questions and in many cases are substantially similar in wording to the proposed

1 For each conversation starter, firms must use text features to make the

key questions.®
conversation starters more noticeable and prominent in relation to the other discussion text. For
example, they may use larger or different font; atext box around the heading or questions;

bolded, italicized, or underlined text; or lines to offset the questions from other sections.'®? We

believe the questions will be more helpful to investors when included throughout the document

179 See Feedback Forms Comment Summary, supra footnote 1111 (summary of responses to Question 7);

Hoggan Feedback Form (“Maybe you should question at the end of each section — to help frame the
issue”); see also Hawkins Feedback Form (commenting on obligations section that “[g]iving some
examples oftypes of questions to ask would be beneficial”).
180 See Items 2.D. (relationships and services); 3.A.(iv) and 3.B.(iii) (fees, costs, conflicts, and standard of
conduct); 4.D.(ii) (disciplinary history); and 5.C. (additional information) of Form CRS.

For example, the proposed Key Question 6 (“How will you choose investments to recommend for my
account?”) has been included in the final relationship summary as a conversation starterto the
Relationships and Services section (“How will you choose investments to recommend tome?”). For
discussion ofadditional conversation starter questions, see infra Section 11.A.4 See also Proposed ltem 8.6
of Form CRS and Item 2.D.(iv) of Form CRS.

182 See General Instruction 4.A. to Form CRS.
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with formatting highlighting the conversation starters and organizing the conversation starters
together with the firm’s disclosures about a particular topic, providing retail investors clearer
context for each question. However, if a required conversation starter is inapplicable to the
firm’s business, the firm may omit or modify that conversation starter.'®® With these changes,
we believe that the conversation starters will better help retail investors initiate and engage in
useful and informative conversations with their investment professionals.

As proposed, investment advisers that provide only automated investment advisory
services or broker-dealers that provide services only online without a particular individual with
whom a retail investor can discuss the conversation starters must include a section or page on
their website that answers each of the conversation starter questions and must provide in the
relationship summary a means of facilitating access (e.g., by providing a hyperlink) to that
section or page.'® For example, a firm could include a hyperlink, QR Code, or some other
equivalent methods or technologies that would enable a retail investor to access that information.
One commenter requested clarification that all firms could provide retail investors with the
answers to each key question in writing, and then investors could call a call center for follow-up

questions.’®®> All firms could choose to provide written answers to conversation starters, but the

183 See General Instruction 2.B. to Form CRS.

184 General Instruction 4.B. to Form CRS. As proposed, such advisers orbroker-dealers would have provided
a hyperlink in the relationship summary to the appropriate section or page. See Proposed Item 8 of Form
CRS. In response to comments supporting electronic access more broadly, we broadened the instruction to
allow for other means of facilitating access. We also changed the term “automated advice” from the
proposed instructions to “automated investment advisory services” in the final instructions to underscore
the ongoing nature of the investment advisory relationship.

185 See LPL Financial Letter.
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final instructions will only require written responses in these limited circumstances to ensure that
retail investors receive responses when they do not have access to a financial professional to ask
questions. We continue to believe that the requirement as adopted will encourage investor
engagement and make the conversation starters useful where there is no firm representative to
answer the question in-person (or by telephone) for the retail investor. In addition, as proposed,
if the firm provides automated investment advisory or brokerage services, but also makes a
financial professional available to discuss the firm’s services with a retail investor, the firm must
make the financial professional available to discuss the conversation starters with the retail
investor. '8¢

Six of the proposed key questions will continue to have analogous “conversation starter”
questions in the final Form CRS, which we discuss in each applicable section below.*®’” These
questions cover services, fees and costs, conflicts, disciplinary information, and information
about appropriate contact persons. As described below, we revised the wording for all of these
questions.

We did not replace four of the key questions with analogous “conversation starter”
questions; the topics raised by these key questions will be addressed in other ways in the

relationship summary. First, we have replaced the question requesting financial professionals to

186 General Instruction 4.B. to Form CRS.

187 See infra Sections 11.B.2 (relating to Item 2.D. of Form CRS), 11.B.3.a (relating to Item 3.A.(iv) of Form
CRS), 11.B.3.b (relating to Item 3.B.(iii) of Form CRS); 11.B.4 (relating to Item 4.D.(iij) of Form CRS), and
11.B.5 (relating to Item 5.C. of Form CRS).
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“do the math for me” with a different conversation starter.'®® Commenters raised specific
concerns about this question for operational and recordkeeping reasons.'®® We are instead
requiring that firms include a conversation starter question prompting retail investors to ask their
financial professional to help them understand how the fees and costs might affect their
investments and the potential impact of fees and costs on a $10,000 investment.*®® As we note
below, our intent with the proposed “Do the math for me” question was that it serve as a prompt
to encourage retail investors to ask about the hypothetical amount they would pay per year for an
account, what would make the fees more or less, and what services they would receive for those
fees. The question was not intended to require firms to generate individualized cost estimates for
each particular retail investor. We believe that the newly worded conversation starter makes that
more clear. Additionally, the required discussion of fees, costs, and conflicts, together with the

conversation starter question, will better serve as an initial basis for understanding how fees

188 See Proposed Item 8.2 of Form CRS (“Do the math forme. How much would I pay per year for an

advisory account? How much for a typical brokerage account? What would make those fees more or less?
Whatservices will Ireceive for those fees?”).

189 See, e.g., Comment Letter of Edward D. Jones and Co., LP. (Aug. 7, 2018) (“Edward Jones Letter”)
(“[Gliven the range of services available, it would be very difficult for financial professionals to fully
address this question at the outset of the [customer] relationship, particularly for investors selecting
transaction-based services.”); SIFMA Letter (“[M]ost firms do not currently have systems in place to allow
the financial professionals to answer questions such as customer-specific ‘Do the math for me’ requests.”);
John Hancock Letter (“We further believe that the costs and operational hurdles associated with p roviding
personalized fee information have been underestimated, and encourage the SEC to provide thatany “do the
math”-type questions may be answered through the use of examples.”). In part to avoid recordkeeping
requirements on behalf of a financial professional, one commenter suggested reframing the questions as
reflecting questions back to an investor with a prompt to ask the representative for help if the investorwas
unsure as to a response to the questions. See Primerica Letter.

For additional discussion of recordkeeping, see infra Section II.E.

190 See Item 3.A.(iv) of Form CRS.
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affect investment returns and the fees that they will pay than the “Do the math for me” key
question. %
Two other proposed key questions regarding costs associated with an account and how

firms make money'®?

covered information that the relationship summary as adopted requires to
be disclosed under the section on fees, costs, conflicts, and standard of conduct.!®® Specifically,
firms must (i) summarize the principal fees and costs that retail investors will incur from their
services (including how frequently they are assessed and the conflicts of interest they create) and
(i) describe any other fees related to their brokerage or investment advisory services in addition
to those principal fees that the retail investor will incur.!®* Additionally, the new conversation
starter question included in Item 3 is intended to elicit similar points of discussion with the
following wording: “Help me understand how these fees and costs might affect my investments.
If I give you $10,000 to invest, how much will go to fees and costs, and how much will be
invested for me?” Finally, unlike the proposal, the relationship summary must include a

description of the ways in which the firm and its affiliates make money from brokerage or

investment advisory services and investments it provides to retail investors as well as material

See infra Section 11.B.3.
192 See Proposed Items 8.3 (“What additional costs should I expect in connection with my account?”)and 8.4
(“Tell me how you and your firm make money in connection with my account. Do you or your firm
receive any payments from anyone besides me in connection with my investments?”’) of Form CRS.

193 See Item 3 of Form CRS. The Item 3.C. disclosure combined with the conversation starter included therein

would similarly cover information intended to be discussed in response to the fifth proposed key question
(“What are the most common conflicts of interest in your advisory and brokerage accounts? BExplain how
you will address those conflicts when providing services to my account.”). Seeinfra Section 11.B.3.b.

194 See Items 3.A.(i) and 3.A.(ii) of Form CRS; see also infra Section 11.B.3.
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conflicts of interest.'® As a result of these disclosure requirements, the separate questions from
the proposal are not necessary.

Finally, we are not adopting a conversation starter question analogous to the proposed
key question asking ‘“How often will you monitor my account’s performance and offer
nvestment advice?”, because the Relationships and Services section of the adopted relationship
summary requires disclosure about the services and advice or recommendations that firms offer
and whether or not they monitor accounts, including the frequency and any material limitations
on any such monitoring.*®

5. Presentation of Relationship Summaries by Dual Registrants and
Affiliated Firms

We are modifying the proposed instructions in order to encourage a dual registrant to
prepare one combined relationship summary discussing both its brokerage and advisory services,
but a dual registrant will be permitted to provide two separate relationship summaries, each
describing one type of service.'®” The proposal would have required a dual registrant to prepare
one relationship summary, presenting most of the required items under standardized headings
and in a tabular format, with brokerage services described in one column and advisory services

described in another.'®® We also are adding a new instruction permitting affiliates to prepare a

See Item 3.B.(ii) of Form CRS; see also infra Section 11.B.3.

See Item 2.B.(i) of Form CRS (“Explain whether or not you monitor the performance of retail investors’
investments, including the frequency and any material limitations. Indicate whether or notthe services

described in response to this Item 2.B.(i) are offered as part of your standard services.”); see also infra
Section 11.B.2.

197 General Instruction 5.A. to Form CRS.

198 Proposed General Instruction 1.(e) to Form CRS.
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single relationship summary describing both brokerage and investment advisory services that

199 In

they offer or to prepare separate relationship summaries, one for each type of service.
comparison, the proposed instructions did not permit affiliates to deliver one combined
relationship summary, but did allow them to state that they offer retail investors their affiliates’
brokerage or advisory services, as applicable.?®

We are not adopting the definitions of “standalone broker-dealer” and “standalone
investment adviser” as proposed, because they are no longer necessary given the streamlining of the
instructions relative to the proposal.”®* Under the final instructions, however, we are defining a dual
registrant as “[a] firm that is dually registered as a broker-dealer under section 15 of the Exchange
Act and an investment adviser under section 203 of the Advisers Act and offers services to retail
investors as both a broker-dealer and an investment adviser”, substantially as proposed. To clarify, a
firm that is dually registered as both a broker-dealer and an investment adviser but does not offer
both brokerage and investment advisory services to retail investors would not fall within the

definition of dual registrant. For example, a firm that is dually registered and offers investment

advisory services to retail investors, but offers brokerage services only to institutional customers,

199 General Instruction 5.B. to Form CRS.

200 Proposed Item 2.D. of Form CRS. This disclosure only applied in the context of an affiliate of the firm.
This item was not intended to describe disclosure of a financial professional’s outside business activities,
such as an outside investment advisory business ofa broker-dealer registered representative. Cf. Comment
Letter of Northwestern Mutual Life Insurance Company (Aug. 7, 2018) (“Northwestern Mutual Letter”)
(interpreting Proposed Item 3 to prohibit the mention of affiliate services).

201 See supra footnote 8.
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would be required to prepare, file, and deliver the relationship summary only in accordance with the

obligations of an investment adviser offering services to retail investors.**

Dual Registrants. Investor studies and surveys showed mixed results in connection with
the dual-column, combined relationship summary. For example, when presented with screen
shots of each separate section in dual-column format, 85% of RAND 2018 survey respondents
indicated that the side-by-side comparison format helped them decide whether a broker-dealer or
investment adviser account would be right for them, but during qualitative interviews, some
participants had difficulty with the two column format.?°® On Feedback Forms, some indicated
that they liked the side-by-side or grid presentation.?®* One Feedback Form commenter said the
dual-column format was confusing, however.?%® An interview-based study also indicated that
both the formatting and the language in the dual-column format in our proposed sample
relationship summary contributed to investor confusion about differences between broker-dealers’

and investment advisers’ services.?’® Both industry representatives and commenters representing

202 See also Advisers Act Rule 204-5; Exchange Act Rule 17a-14(a); General Instructions to Form CRS (“If

you do not have any retail investorsto whom you must deliver a relationship summary, you are not
required to prepare or file one.”); General Instruction 11.C to Form CRS.

203 See RAND 2018, supra footnote 13, at 22; see alsoid., at46 (“Some participants grasped that the

document was organized into two columns, each corresponding to an accounttype. Some others did not
realize this immediately but grasped it once it was pointed out by an interviewer.”).
204 See, e.g., Anonymous03 Feedback Form (“a side by side chart with u’s [sic] to say which type of account
offers which service”); Anonymous 14 Feedback Form (“recommend chart structure”); Anonymous28
(“Presenting the differences in parallel columns gives the best chance for people new ot [sic] investing to
understand what is involved”); Baker Feedback Form (“the double column format, comparing the two
classes,was clear and easy to follow”); and Smith1 Feedback Form (“I like the side by side comparisons”).

205 See Anonymous02 Feedback Form (“Maybe a bit hard to read the columns.”).

208 See Kleimann |, supra footnote 19, at 30-31 (“Most participants tried to read the CRS by looking first at
one column, usually the Broker Dealer Services, and then at the second column ... when they turned to the

second column they then tried to match the bullets .... Sometimes this matching was relatively easy to do,
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investors also expressed concerns about the proposed formatting requirements for dual
registrants’ relationship summaries.?®’ Two commenters supported using visual formatting to
help investors understand the options dual registrants provide, but argued that the proposed
content or design should be changed.?®

Several commenters suggested letting dual registrants choose whether to prepare one
combined relationship summary or two separate ones.?®® Commenters argued that providing
information about both brokerage and investment advisory services as proposed would confuse
investors.?!® Another suggested requiring dual registrants to prepare and deliver different

relationship summaries to retail investors depending on whether the investors enter into an

advisory or brokerage relationship, and to highlight the availability and link to the relationship

as in the Types of Relationships and Services section because the bullets aligned almost exactly. They
struggled and found the misaligned bullets confusing in subsequentsections ... Some participants simply
took information from the first bullet they read or from bolded words or phrases.”).

207 See AARP Letter; CFA Letter I; TIAA Letter; Fidelity Letter; MassMutual Letter; LPL Financial Letter;
SIFMA Letter; Comment Letter of BlackRock, Inc. (Aug. 7, 2018) (“BlackRock Letter”) (expressing
concern thatinvestors may be confused if dual registrants were required to disclose all of their advisory and
brokerage services in a single relationship summary); see also Schwab Letter II (“Dual-registrant firms
recommend flexibility because of real-world concerns thatthe side-by-side comparison will notbe
effective.”).

208 See AARP Letter (“[a]lthough the visual formatting is helpful, the substantive information laid out within

the table remains technical and is likely to be confusing to the average retail investor”); CFA Letter I

(emphasizing that investors mustsee all available options in order to make an informed decision, and that

the Commission consultwith disclosure design experts toward developing a form that is most likely to

result in informed investorchoice.”).

209 See Schwab Letter Il (providing sample Form CRS instructions that permit dual registrants either to

prepare a single, comparative relationship summary, ortwo separate relationship summaries describing

each type of service and providing links to each other); TIAA Letter; Fidelity Letter; MassMutual Letter;

LPL Financial Letter; SIFMA Letter; BlackRock Letter.

210 See, e.g., TIAA Letter (a combined relationship summary would confuse customers of dually registered

firms that provide only one type of service and would overwhelm them with information not relevant to the

relationship); LPL Financial Letter; SIFMA Letter; BlackRock Letter.
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summary of the other type of service.?* One commenter argued that dual registrants needed
flexibility to maintain two separate disclosures to allow each financial professional associated
with the dual registrant to provide a tailored disclosure to his/her customer, without including
services that he/she is not licensed to provide.?'?

We encourage dual registrants to prepare a single disclosure, designed in a manner that
facilitates comparison between their brokerage and advisory services. Informed by comments,
we have determined that two separate disclosures might be appropriate, depending on the
different ways firms and their financial professionals offer services and on the particular facts
and circumstances. For example, financial professionals with licenses to offer services as a
representative of a broker-dealer and investment adviser may offer services through a dual
registrant, affiliated firms, or unaffiliated firms, or only offer one type of service notwithstanding

their dual licensing.?*®

Financial professionals who are not dually licensed may offer one type of
service through a firm that is dually registered. Accordingly, the final instructions permit dual
registrants and affiliates to prepare a single relationship summary, or alternatively, two separate

ones, to describe their brokerage and investment advisory services in a way that accurately

reflects their business models and will be the most helpful to retail investors. The instructions

211 See IAA Letter I.

212 See MassMutual Letter.

213 See, e.g., LPL Financial Letter.
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explicitly encourage preparation of a single relationship summary, however, given that a number
of investors and commenters reacted positively to this presentation.?!*

A firm preparing a single relationship summary will be required to employ design
elements of its own choosing to promote comparability; however, we are not prescribing the
two-column format, as proposed. We agree that making retail investors aware of a range of
options is important to help them make an informed choice,?*® but we recognize the potential
limits of a tabular format, as illustrated by results from some investor studies and surveys,?*® and
we have concluded that firms are generally in a better position than the Commission to determine
a format and design that facilitates comparison of their specific brokerage and investment
advisory services. Whether a firm prepares a single relationship summary or two separate ones,
the final instructions require a firm to present the information with equal prominence and in a
manner that clearly distinguishes and facilitates comparison of the two types of services.?*’ For
example, a firm could use a tabular format; text features such as text boxes; bolded, italicized, or

underlined text; or lines to clearly indicate similarities and differences in its services.

214 See, e.9., RAND 2018, suprafootnote 13 (reporting that 85% of survey respondents found the side-by-side

comparison format to be helpful for purposes ofdeciding between a broker-dealer and investment adviser);
seealso CFA Letter | (stating it supported using one document to provide comparing brokerage and
investment advisory services); Fidelity Letter (stating thata single Form CRS for a dual-registered firm
could accomplish its objective); Schnase Letter (supporting the idea of having a unique form for dual
registrants).
215 See supra footnote 208 and accompanying text; infra footnote 1046 and accompanying text (discussing
studies concerning the availability and presentation of comparative information on decision making).

216 See supra footnotes 203-206 and accompanying text.

217 General Instruction 5.A. to Form CRS.
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While we are providing this flexibility, we believe investors should see a range of options.
Accordingly, the final instructions provide that a firm preparing two separate relationship
summaries must provide a means of facilitating access to each relationship summary (e.g.,
include cross-references or hyperlinks) and deliver both with equal prominence and at the same
time to each retail investor, whether or not that retail investor qualifies for those retail services or
accounts.?!® We disagree with commenters suggesting that dual registrants should have the
option to deliver to retail investors a relationship summary describing only one type of service ff,
for example, that investor does not qualify for one of the services.?!® Retail investors should be
able to learn about and compare the range of options a firm offers to retail investors, even if the
financial professional does not believe that the retail investor meets the requirements for or is
considering certain services at that time. For example, a retail investor may initially seek
ongoing advice through an advisory account, but after learning about both brokerage and
advisory services and speaking with a financial professional, may decide that a brokerage
account is a better choice. Or a retail investor may not qualify for certain accounts at the time of
receiving the relationship summary, e.g., by not being able to meet an account opening minimum,
but may qualify for them in the future, or may qualify for a particular service at one firm but not
another. Furthermore, a retail investor may initially make the financial professional aware of
only certain asset holdings (for example, he or she approaches a firm to rollover an IRA). On

that basis, the firm may believe the investor only qualifies for certain of the firm’s services.

218 General Instruction 5.A. to Form CRS.

219 See IAA Letter |; Fidelity Letter.
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However, the investor may also have substantial other asset holdings and thus qualify for a
variety of accounts that the firm offers. Knowing about the alternative brokerage and investment
advisory options that a firm offers will help retail investors to compare firms’ offerings and
consider whether to adjust the relationship or services as investors’ financial circumstances
change.

Affiliate Services. As discussed above, the proposed instructions did not permit affiliates
to prepare a combined relationship summary, but did permit firms with affiliates offering retail
investors brokerage or advisory services to disclose these services.??® Several commenters
recommended that affiliates should have the same flexibility to prepare one or two relationship
summaries as dual registrants.??! We agree that this flexibility is appropriate for affiliates and
are modifying the instructions to permit, but not require, delivery of a single relationship
summary. Affiliates preparing a single relationship summary will provide the same comparative
benefits for investors as dual registrants doing so. As with dual registrants, some affiliated firms

market their services together and have financial professionals who hold licenses through each

220 Proposed Item 2.D. of Form CRS.

See Fidelity Letter; LPL Financial Letter (“[D]ual-hatted financial professionals may either (i) provide
brokerage and advisory services on behalf of LPL or (ii) provide brokerage services on behalf of LPL while
providing advisory services on behalf of an unaffiliated RIA thatis separately registered . ... [In the latter
case, an investor]would receive a dual registrant relationship summary from LPL anda standalone
investment adviser relationship summary from the RIA” without knowing which entity would be providing
advisory services.”). Other commenters suggested that the instructions clarify whether the requirements for
dual registrants apply to affiliated broker-dealers and investment advisers. Comment Letter of State Farm
Mutual Automobile Insurance Company (Aug. 6, 2018) (“State Farm Letter”) (“[T]he SEC did not provide
a template or otherwise discuss whether affiliated broker-dealers and investment advisers can use blended
or combined Form CRS”); Cambridge Letter (requesting that the Commission clarify that all references to
dual registrants are applicable to broker-dealers and registered investment advisers organized under a single
corporate structure as affiliated entities).
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firm.  We recognize, however, that not all affiliates operate in the same way. Some affiliated
firms operate independently, do not market their services together, and do not share financial
professionals. The different ways in which financial professionals affiliate with firms to provide
services also warrant this flexibility. For example, some commenters noted that many financial
professionals are licensed representatives of a brokerage firm and are also licensed through an
affiliated investment advisory firm or an unaffiliated investment advisory firm (sometimes as a
sole proprietor) separately registered with the Commission or one or more States.??? Depending
on the relationship among affiliates and their financial professionals, a single relationship
summary or two separate summaries may be more appropriate.®?®

Many dually licensed financial professionals offer services on behalf of two affiliates,
similar to dually licensed financial professionals offering services for a dual registrant. One
commenter requested that the Commission provide clarity that all references to dual registrants
apply to broker-dealers and investment advisers organized under a single corporate structure as
affiliated entities.?”* Consistent with our discussion above, we believe that retail investors

seeking services from dually licensed financial professionals should receive information about

all of the services the financial professional offers, even if the services are through two affiliated

222 See, e.g., LPL Financial Letter.

223 One commenter described arrangements in which a dual-hatted financial professionalmay provide
brokerage services on behalf of a dual registrant and advisory services on behalf of an unaffiliated
investment adviser. The commenter expressed concern that an investormay be confused if the dual
registrant’s and unaffiliated investment adviser’s relationship summaries both describe investment advisory
services. See LPL Financial Letter. We believe the flexibility for dual registrants and affiliated firms to
prepare combined or separate relationship summaries under the final instructions should address this
concern, and firms can determine which presentations are most helpful for investors.

224 See Cambridge Letter.
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SEC-registered firms. As a result, if two affiliated SEC-registered firms prepare separate
relationship summaries, and they provide brokerage and investment advisory services through
dually licensed financial professionals, the final instructions require the firms to deliver to each
retail investor both firms’ relationship summaries with equal prominence and at the same time,
without regard to whether the particular retail investor qualifies for those retail services or
accounts. To provide clarity, we have added a definition for dually licensed professionals in the
final instructions that was not included in the proposal.??® The final instructions also provide that
each of the relationship summaries must cross-reference and link to the other.?2® If the affiliated
firms are not providing brokerage and investment advisory services through dually licensed
financial professionals, they may choose whether or not to reference each other’s relationship
summary and whether or not to deliver the affiliate’s relationship summary with equal
prominence and at the same time.??’

Finally, we modified the instructions to explicitly permit a firm to acknowledge other

financial services the firm provides in addition to its services as a broker-dealer or investment

225 General Instruction 11.B. to Form CRS (defining “dually licensed financial professional” as “A natural

personwho is both an associated person of a broker or dealer registered undersection 15 of the Exchange

Act, as defined in section 3(a)(18) ofthe Exchange Act, and a supervised person of an investment adviser

registered under section 203 of the Advisers Act, as defined in section 202(a)(25) ofthe Advisers Act.”).
226 General Instruction 5.B. to Form CRS. As discussed above, as is the case for dual registrants, affiliates
preparing separate relationship summaries must deliver them to each retail investorwith equal prominence
and at the same time, without regard to whether the particular retail investorqualifies for those retail
services or accounts. Each of the relationship summaries must reference and provide a means of
facilitating access to the other. General Instruction 5.B.(ii).a. to Form CRS.
221 General Instruction 5.B.(ii).b. to Form CRS. Firms thatare unaffiliated will be treated as standalone
broker-dealers and standalone investment advisers, each with an independent responsibility to create and
deliver its own relationship summary in accordance with the final instructions.
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adviser registered with the SEC, such as insurance, banking, or retirement services, or
investment advice pursuant to state registration or licensing.??® Firms may include a means of
facilitating access (e.g., cross-references or hyperlinks) to additional information about those
services.’?®  Some commenters encouraged the SEC to allow firms to disclose services of other
affiliates, even if those services are not regulated by the SEC, such as investment advisory

services offered by an affiliated thrift savings institution.?*°

In response to our request for
comment asking whether we should permit firms to include wording regarding other types of
services and lines of businesses, several commenters submitting mock-ups of relationship
summaries included language referencing banking and insurance services or products.”3! We
found these comments persuasive and believe that permitting firms to reference financial
services not necessarily regulated by the Commission so that retail investors can see the range of
options available to them can benefit their decision-making, as discussed above.?*? This new

instruction supports and expands upon the commenters’ suggestions. Given that the focus of the

relationship summary is on brokerage and/or advisory services, however, information pertaining

228 General Instruction 5.C. to Form CRS. This would also permit a broker-dealer thatis registered with one

or more states as an investment adviser to refer to such advisory services.

229 General Instruction 5.C. to Form CRS.
230 See Northwestern Mutual Letter (seeking flexibility to disclose advisory services offered through an
affiliated thrift because this would be in the clients’ best interest); ACLI Letter (asserting that Form CRS is
not flexible enough to describe in a meaningful and accurate way investmentadvisory services provided by
insurance affiliates such as banks or thrifts).

231 See ASA Letter; Primerica Letter; Comment Letter of Stifel Financial (Aug. 7, 2018) (“Stifel Letter”)
(referencing bank sweep accounts and also providing: “Banks and insurance brokers and agents may also
provide access to financial planning and advice services, butthese services are beyond the scope of this
document.”); Cetera Letter I (referencing bank sweep programs).

232 See supra footnotes 215, 218— 219, and accompanying text.
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to other services should not obscure or impede understanding of the information that must be
disclosed in accordance with the Form CRS instructions.?*

We believe that, together, these requirements for dually registered firms, financial
professionals, and affiliates will enhance comparability while providing flexibility for them to
present their services and relationships in the way the firm believes to be the clearest.

B. ltems

The relationship summary is principally designed to provide succinct information about
(i) relationships and services the firm offers to retail investors; (i) fees and costs that retail
investors will pay, conflicts of interest, and the applicable standard of conduct; and (iii)
disciplinary history. The proposed relationship summary included this information as well as
additional topics that we are eliminating, as explained further below. In determining the scope of
the relationship summary, we balanced the need for robust disclosures with the risk of
“information overload” and reader disengagement, atheme in comment letters, investor feedback
at roundtables and in the Feedback Forms, and observations reported in the RAND 2018 report
and other surveys and studies.
Some of the key changes from the proposal include:
e We have modified the sections to place substantively related information
generally together. We believe this will facilitate comprehension, leading to a
better-informed decision-making process and selection of a firm, financial

professional, account type, services, and investments.

233 See General Instruction 5.C. to Form CRS.
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e The final instructions simplify the introduction; highlight disciplinary history in a
separate section; and integrate key questions, now characterized as ‘‘conversation
starters,” among the remaining sections of the relationship summary.

e After reviewing the comments and observations reported in the RAND 2018
report and other surveys and studies, we have determined to remove prescribed
generalized comparisons between brokerage and investment advisory services.

1. Introduction

The relationship summary will include a standardized introductory paragraph. The
instructions will require a firm to: (i) state the name of the broker-dealer or investment adviser
and whether the firm is registered with the Securities and Exchange Commission as a broker-
dealer, investment adviser, or both; (ii) indicate that brokerage and investment advisory services
and fees differ and that it is important for the retail investor to understand the differences; and
(i) state that free and simple tools are available to research firms and financial professionals at
the Commission’s investor education website, Investor.gov/CRS, which also provides
educational materials about broker-dealers, investment advisers, and investing.?**

The introduction’s instructions as adopted differ from the proposal, which would have
required prescribed wording in the introduction that differed for broker-dealers, investment
advisers, and dual registrants. Specifically, the prescribed wording in the proposed introduction

was intended to highlight in a generalized sense and make investors aware that broker-dealers

234 See Item 1 of Form CRS. Firms also must include the date prominently at the beginning of the relationship

summary, for example, in the header or footer of the first page or in a similar location for a relationship
summary provided electronically. See id.

79



and investment advisers are different, and that investors needed to carefully consider this choice.
We received one comment specifically addressing the introduction. It stated that the prescribed
wording would not capture the attention of retail investors and failed to adequately convey

235 In

information regarding differences between investment advisers and broker-dealers.
addition, several of the mock-ups commenters submitted included other suggestions for

beginning the relationship summary, many of which had an introduction that was generally
shorter and included less discussion about generalized business models than the proposed

relationship summary.*®

In response to the comment and the mock-ups, a number of which we
found conveyed useful information in a more concise manner than the proposed prescribed
wording, we simplified and standardized the introductory paragraph, eliminating or replacing
most of the prescribed wording we proposed, as discussed further below. In addition, we added
a requirement to provide a link to Investor.gov/CRS in the Introduction to highlight the tools and
educational resources available to retail investors. This dedicated page on Investor.gov will
provide information specifically tailored to educate retail investors about financial professionals,
including search tools in order to research firms and financial professionals and information

about broker-dealers and investment advisers and their different services, fees, and conflicts. We

believe the changes and the new page will better focus retail investors on how the relationship

235 See CFA Letter I. The commenter argued that the introduction would best be used to convey additional

basic information about the differences between services offered by broker-dealers, investmentadvisers,
and dual registrants. See id.

236 See, e.g., Primerica Letter; Schwab Letter I; SIFMA Letter.
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summary can be most helpful to them, while providing a link to resources to more general
investor education information at the front of the relationship summary.

We made the following specific changes to the introduction: First, the final instructions
require all firms to include certain information without prescribing the specific words that firms
must use.?*” The proposed relationship summary would have required prescribed wording that
differed for standalone investment advisers, standalone broker-dealers, and dual registrants.?*®
These changes correspond with the general approach throughout the final instructions of
permitting more flexibility for firms to tailor the wording of their relationship summaries to
enhance the relationship summary’s accuracy, clarity, usability, and design.>*°

Second, we eliminated the proposed requirement that standalone investment advisers

240 \We believe this information

state that they do not provide brokerage services, and vice versa.
is more succinctly conveyed by including the firm’s registration status.?** Additionally,

commenters pointed out that the choice of financial services providers is not binary—there are

231 See Item 1 of Form CRS.
238 See Proposed Items 1.B. (standalone broker-dealers); 1.C. (standalone investment advisers); and 1.D. (dual
registrants) of Form CRS.

239 See supra footnote 83 and accompanying tex.

240 In bold font, a standalone broker-dealer would have been required to state: “We are a broker-dealer and
provide brokerage accounts and services rather than advisory accounts and services.” Proposed Item 1.B.
of Form CRS. Likewise, a standalone investmentadviser would have been required to state in bold font:
“We are an investment adviser and provide advisory accounts and services rather than brokerage accounts
and services.” Proposed Item 1.C. of Form CRS. Dual registrants would have included a similar statement
in bold font: “Depending on your needs and investment objectives, we can provide you with services in a
brokerage account, investment advisory account,or both at the same time.” ProposedItem 1.D. of Form
CRS.

241 As noted and discussed further infra, the Introduction will also refer retail investors to Investor.gov/CRS
for further information regarding broker-dealers and investment advisers.
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more than two types of services offered that could apply.?*?> We agree that the proposed wording
could be viewed as unduly constricting and potentially misleading.

Third, we excluded the statement for dual registrants that, depending on an investor’s
needs and investment objectives, the firm can provide services in a brokerage account,
investment advisory account, or both at the same time. We believe that this information is
conveyed more effectively by the statement of a firm’s registration status and the information
provided elsewhere in the relationship summary, such as in the description of services that the

firm provides.?*®

In addition, requiring a statement of a firm’s registration status at the beginning
of the relationship summary helps obviate a need for the Affirmative Disclosures under the
Exchange Act and the Advisers Act proposed specifically to require a broker-dealer and an
investment adviser to prominently disclose that it is registered as a broker-dealer or investment
adviser, as applicable, with the Commission in print or electronic retail investor
communications.?** As discussed below, we are not adopting the Affirmative Disclosures.>*® In

6

response to our request for comment relating to the Affirmative Disclosures,?*® several

commenters stated that the proposed rules were duplicative of other disclosure obligations (e.g.,

242 See, e.g., ACLI Letter (describing the “binary approach that the SEC has taken, which is not entirely

accurate for the distribution of variable annuity and variable life products™).

243 See infra Section 11.B.2.

244 See Proposing Release, supra footnote 5, at Section 111.D.

245 See infra Section Ill.

246 See Proposing Release, supra footnote 5, at Section 111.D.
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Form ADV, Regulation Best Interest, Form CRS)**" and that such rules were costly and difficult
to implement and supervise.?*8

Fourth, we have included an instruction that allows (but does not require) reference to
FINRA or Securities Investor Protection Corporation (“SIPC”) membership in a manner
consistent with other rules and regulations (e.g., FINRA rule 2210).24°

We are not adopting the proposed requirements to include statements that: (i) there are
different ways an investor can get help with investments; (i) an investor should carefully
consider which types of accounts and services are right for him or her; (iii) the relationship
summary gives an investor a summary of the types of services the firm provides and how the
investor pays; and (iv) an investor should ask for more information with a specific reference to
the key questions.®® We believe that this information is not necessary in the introduction and is
better conveyed through the revised question-and-answer structure of the relationship summary
and a more streamlined introduction highlighting that it is important for retail investors to

understand the difference between brokerage and investment advisory services and fees and

referencing Investor.gov/CRS.?®!  The conversation starters more directly prompt discussion

247 See, e.g., LPL Financial Letter; SIFMA Letter; IRI Letter; Committee of Annuity Insurers Letter; Trailhead

Consulting Letter; see also infra Section 0.

248 See, e.g., LPL Financial Letter; Bank of America Letter; IRI Letter; SIFMA Letter; Comment Letter of

Altruist Financial Advisors LLC (Aug. 7, 2018) (“Altruist Letter”); see also infra Section 0.
249 See Item 1.A. of Form CRS.

See Proposed Items 1.B. (standalone broker-dealers); 1.C. (standalone investment advisers); and 1.D. (dual
registrants) of Form CRS.

251 Similarly, we eliminated the reference to suggested questions on aspecified page because the key questions

are now included throughout the relationship summary.
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between retail investors and their investment professionals than a generalized statement to ask
for more information, and the conversation starters relating to the Relationships and Services
item convey that an investor should carefully consider which types of accounts and services are
appropriate. In addition, several commenter mock-ups demonstrated that removing the
prescribed wording from each of these changes results in a shorter introduction and promotes
additional white space in the relationship summary. Our adopted instructions remove required
text that might be unnecessary for investors, similar to introductions in mock-ups that were
typically shorter with less discussion about generalized business models than the proposed
relationship summary.?®® As a result, we believe these changes will enhance the relationship
summary’s clarity, usability, and design.

Finally, we added a requirement to provide a link to Investor.gov/CRS and state that free
and simple search tools are available at Investor.gov/CRS in order to research firms and financial
professionals. Firms also will state that the page provides educational materials about broker-
dealers, investment advisers, and investing. These materials include information about the
different services and fees that broker-dealers and investment advisers offer. We believe a focus
on Investor.gov and specifically the Investor.gov/CRS page at the beginning of the relationship
summary will be more helpful to retail investors than the proposed relationship summary
introduction.  Investor.gov provides various resources that can assist with investor education
relating to firms and their professionals. Among other components, Investor.gov currently

provides resources prepared by Commission staff for retail investors to:

252 See, e.g., Primerica Letter; Schwab Letter I; SIFMA Letter.
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e Review the background of their investment professional;
e Educate themselves about investment products, including the risks and unique
characteristics of many products;
e Perform fee calculations;
e Review Investor Alerts and Bulletins;
e Find contact information for the Commission; and
e Review educational information regarding broker-dealers and investment
advisers.?*3
The Investor.gov/CRS page will bring together these types of educational materials about
investment professionals, along with broader tools and other content specifically tailored for
retail investors on Investor.gov, which will help them to more easily learn about different types
of firms and find information about specific firms and financial professionals.

As discussed further below, we are removing discussions in the proposed relationship
summary that were more generalized or educational in nature, including the comparison sections
for standalone broker-dealers and investment advisers and other statements comparing these two
different types of financial services and fees. Many commenters indicated that the Commission

is generally better-positioned to provide investor education materials as compared to firms.>*

253 See Investor Bulletin: Ten Ways to Use Investor.gov (Mar. 8, 2017), availableat

https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-bulletin-ten-ways-use-
investorgov; see also Brokers, available at https://www.investor.gov/research-before-you-invest/methods-
investing/working-investment-professional/brokers; Investment Advisers, available at
https://www.investor.gov/research-before-you-invest/methods-investing/working-investment-
professional/investment-advisers.

254 See supra footnote 40 and accompanying tex.

85



As a result, the revised introduction provides the Investor.gov/CRS link at the beginning of the
relationship summary to direct retail investors to the Commission staff’s resources and highlights
the importance of investor education.?*®

Investors and commenters also supported highlighting Investor.gov more generally.
Investor feedback at roundtables generally indicated that Investor.gov was a useful website for

6

retail investors and should be prominent in the relationship summary.?*® Comment letters were

supportive of the Commission providing educational materials to retail investors generally and

Investor.gov  specifically.?®’

Observations in surveys and studies also indicated that many retail
investors would seek information at Investor.gov and would trust that information because it is a

government site.>>® Some investor studies, however, indicated that retail investors did not

2%5 Certain commenters provided mock-ups thatdid notinclude any introductory wording. E.g., Fidelity

Letter; IAA Letter I. In our view, these mock-ups either did not include, or, at minimum, did not

appropriately highlight, important information regarding the registration status ofthe firm or the

availability of additional information for retail investors.
256 See Denver Roundtable (Investor Nine: “Yeah, I went there [to Investor.gov], that’s good.” Ms. Siethoff:
“Did you think that sort of thing should be highlighted more?” InvestorNine: “More, yes. More™);
Philadelphia Roundtable (InvestorFour: “I went to those websites [including Investor.gov]and | found
them very useful.””). Some Feedback Form commenters also indicated that a link to Investor.govora
similar educational website would be helpful. See, e.g., Baker Feedback Form (“I found the document
overall extremely useful and learned, most importantly, to refer to the sec.gov website often”); Shepard
Feedback Form (“An investing.gov [sic] website seems to be a useful source”); Smith2 Feedback Form
(“would like to seea link included to a site or sites that contain general investment information”).
257 See, e.g., MassMutual Letter (“The SEC provides a wealth of information at www.investor.gov for
educational purposes...Providing general information about broker-dealers and investment advisersin a
consistentand readily-accessible [sic] space on the SEC’s website would allow each firm to use the space
available in Form CRS to accurately describe its brokerage and advisory services, with tailored language to
reflect its business model, products and services offered and conflicts of interest.”).

See Kleimann 11, supra footnote 19 (“Many participants said that they would use the investor.gov site...
[and] that they would puta high level of trustin whatever information would be on the site because it was a
government site.”); RAND 2018, supra footnote 13 (finding that two-thirds of investors would be “very
likely” or “somewhat likely” to click on a hyperlink for investor education materials).
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understand what information was available at Investor.gov.?*°

Moving the link to
Investor.gov/CRS and the related explanation to the front of the relationship summary (from the
“Additional Information” section at the end of the relationship summary, as proposed) will
address this issue by making the website more prominent and by concentrating information

helpful to retail investors on one dedicated page on Investor.gov.

2. Relationships and Services

As proposed, after the introduction firms will be required to summarize the relationships
and services that they offer to retail investors. They will use a revised heading, “What
investment services and advice can you provide me?”, which follows the new question-and-
answer format.?°® Several commenters used this question or a similar heading in mock-ups they
provided.?®! Generally as proposed, we are requiring firms to provide information about specific
aspects of their brokerage and investment advisory services, with modifications from the
proposal to permit firms to use their own wording to cover these topics.

We proposed separate instructions for firms to describe brokerage account services and
investment advisory account services. Firms would have used a mix of prescribed wording and

their own wording to provide a summary overview of fees and certain required topics, including

259 See Kleimann |, supra footnote 19 (“None [of the study participants]had a clear idea of the information

that would be provided at Investor.gov.”); see also Kleimann 1l, supra footnote 19 (“Many participants said
that they would use the investor.gov site to research the firm, but few knew what specific information
would be at thatsite...”).

260 Item 2.A. of Form CRS.
261 See, e.g., IAA Letter I; LPL Financial Letter; Primerica Letter ; SIFMA Letter; Wells Fargo Letter; Fidelity
Letter; Schwab Letter | (mock-up). We proposed requiring the heading, “[Types of] Relationships and

Services.” As discussed above, many commenters recommended that the relationship summary usea
question-and-answer format as a more engaging approach for retail investors.
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the scope of advice services, investment discretion, monitoring, and significant limitations on

investments available to retail investors.?®2 We received feedback from the observations in the

RAND 2018 report, other surveys and studies and on Feedback Forms that relationships and

services is an important area to cover,?®® and that investors learned important information from

the prescribed wording on relationships and services.?®* In addition, the IAC recommended that

the Commission adopt a uniform, plain English disclosure for retail investors that would include

basic information “about the nature of services offered,” among other things.265 However, some

commenters expressed concern that, without more educational content, this approach would not

262

263

264

265

See, e.g., Proposed Item 2.B. of Form CRS (“If you are a broker-dealer that offers brokerage accounts to
retail investors, summarize the principal brokerage services that you provide to retail investors.”); and
Proposed Item 2.C. of Form CRS (“If you are an investment adviser that offers investmentadvisory
accounts to retail investors, summarize the principal investment advisory services that you provide to retail
investors.”).

See RAND 2018, supra footnote 13 (next to fees and costs, survey participants responded the relationships
and services section was one of the most informative; more than 56% of survey participants said to keep
the section the same length); see also Cetera Letter 1l (Woelfel) suprafootnote 17 (85% of survey
participants responded that this section was very or somewhat important); Schwab Letter | (Koski) supra
footnote 21 (54% of survey participants selected “a description of the investment advice services the firm
will provide to me” from a menu of 11 subjects as one of the four most important things for firms to
communicate). In addition, nearly 90% of Feedback Form commenters graded this section as “very useful”
or “useful.” See Feedback Forms Comment Summary supra footnote 11 (summary of responses to
Question 2(a)).

See RAND 2018, supra footnote 13 (in qualitative interviews, participants appeared to have “a general
understanding that this section describes two different services or accounts thata client would choose™);
Kleimann |, supra footnote 19 (while study authors found that participants had difficulty with “sorting out
the similarities and differences,” this study also reports that “[n]early all participants easily identified a key
difference between the Brokerage Accounts and Advisory Accounts as the fee structure either being tied to
transactions orto assets. Some further identified as a key difference who had the final approval on all
transactions, seeing the Brokerage Accountas giving them more control on making the final decision.”).

See IAC Broker-Dealer Fiduciary Duty Recommendations, supra footnote 10; and IAC Form CRS
Recommendation, supra footnote 10.
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sufficiently inform or would confuse retail investors.?°® One commenter pointed out that the

proposed instructions dictated different ways for broker-dealers and investment advisers to

describe similar services.?®’ These commenters suggested including more explanatory wording

or definitions to cover what services are typically associated with brokerage accounts and

investment advisory accounts, to provide more background information to help retail investors

understand the firm-specific disclosures.?®® At the same time, commenters noted that summary,

prescribed wording for this section may not accurately describe the services of every broker-

dealer or investment adviser.?®® Results of the RAND 2018 survey reflected these concerns and

266

267

269

See CFA Letter I (“We believe the Commission should. . . require firms to be crystal clear about the nature
of the services they offer. Simply telling [investors]thatthe accountis a brokerage accountor an advisory
account doesn’t necessarily convey useful information.”); CFA Institute Letter I (“Given the similarities to
what investment advisers offer, CRS disclosure of these additional services will likely confuseinvestors
without language clarifying that they are outside of their usual broker-dealer duties and would typically
require a separate contract.”).

CFA Letter I.

See CFA Letter | (suggesting prescribed wording for how typical broker-dealers and investment advisers
might describe their services); CFA Institute Letter | (suggesting alternative wording for how broker -
dealers might describe their services). Commenters on Feedback Forms also asked for explanatory
wording and definitions. See Feedback Forms Comment Summary, suprafootnote 11 (summary of
responses to Question 4) (seven commenters asked for definitions of terms such as transaction -based fee,
asset-based fee or wrap fee; 10 asked for a definition or betterexplanation ofthe term “fiduciary™); see
also, Bhupalam Feedback Form (“The definition of a broker dealer [sic] and investment advisory [sic] is
notvery clear.”); Daunheimer Feedback Form ( “For a novice investor, all terms that seasoned investors
take for granted, are new to them. Consider making the language as simple as possible.”); Margolis
Feedback Form (“wording is very confusing and not very accurate”); Anonymous27 Feedback Form
(“define better”), but see Baker Feedback Form (“the discussion ofdifferences among the relationships is
very useful as it describe [sic] the differences in services provided ... and most importantly, the difference
between a commission-based fee and an ‘asset-value’ fee”); Hawkins Feedback Form (“Summary does a
good job of explaining the basis [sic] services for a brokerage vs advisory account. Some clearer examples
could help.”); Rohr Feedback Form (“Makes clear how a discretionary account differs from a brokerage
account”).

See, e.9., MassMutual Letter (explaining that the prescribed wording thata customer will pay a commission
each time a security is boughtand sold is notuniversally true, e.g., for mutual funds and variable annuities
with internal exchange programs, which allow a customer to switch from one investment to anotherwithout
paying a commission); CFA Letter | (recognizing thata generalized description of portfolio management

89



showed that almost a quarter of survey respondents (22.2%) described the relationships and
services section as “difficult” or “very difficult” to understand.?’® Comments from participants
in qualitative interviews reported in the RAND 2018 report, as well as comments from
roundtable participants and on Feedback Forms, indicated that prescribed terms such as
“transaction-based fee,” “asset-based fee,” “discretionary account,” and ‘“non-discretionary
account” contributed to this difficulty.?’*

As discussed in Section 11.A.1. above, we are sensitive to the potential inaccuracies and
confusion that the prescribed wording can create. We also recognize that in some cases,
providing instructions that require broker-dealers and investment advisers to describe similar
services in different ways can create confusion. Accordingly, we have revised the instructions to
allow firms to use more of their own wording. We also eliminated the separate instructions for

brokerage account services and investment advisory account services, and instead are adopting

services, included for purposes ofeducating investors, does notapply to all business model among
registered investment advisers).
210 RAND 2018, supra footnote 13. In the RAND 2018 qualitative interviews, participants noted several
phrases thatraised concerns such as “additional services” and “might pay more” and identified terms that
needed further definition. Id. Anotherinterview-based investorstudy found that “[p]articipants were quite
mixed in their understanding about the advice and monitoring that was offered in the two accounts” when
presented with the proposed sample dual registrant relationship summary. Kleimann |, supra footnote 19.

RAND 2018, supra footnote 13; see also Betterment Letter | (Hotspex) suprafootnote 18 (finding that
“respondents found certain terminology (e.g., ‘fiduciary,” ‘asset-based,” ‘ETF’) to be unclear or lack
sufficient detail”). Roundtable discussions found similar results. See, e.g., Philadelphia Roundtable
(participant finding “transaction-based fee” to be complex); Miami Roundtable (participant stating that
“most people don’t really understand” what fiduciary duty means); see also Feedback Forms Comment
Summary, suprafootnote 11 (summary of responses to Question 4) (Seven Feedback Forms included
narrative comments that asked for definitions of terms such as “transaction-based fee,” “asset-based fee” or
“wrap fee;” 10 asked for explanation or definition of'the term “fiduciary”); Anonymous06 Feedback Form
(“Definitions might not be understood transaction based vs asset based fee”); Baker Feedback Form (“It
may be more helpful to have detailed definitions (Ex. “transaction-based fee”) that, unfortunately, result in
a longer document.”); Bhupalam Feedback Form (“definition of a broker dealer [sic] and investment
advisory [sic] is not very clear”); Starmer2 Feedback Form (“Spell out ... best interest™).
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one set of instructions that generally applies the same requirements to all firms.?’?  To facilitate
comparison of firms’ relationships and services, however, we have retained the concept of
specific sub-topics that each firm must cover in this section.?”®

Another change from the proposed instructions relates to a concern regarding how
accounts were delineated. The proposed instructions would have applied based on whether or
not broker-dealers and investment advisers offered brokerage accounts or investment advisory
accounts to retail investors and would have included some prescribed language referencing

accounts.’™

Insurance and variable annuity providers commented that this focus on accounts
would not allow them to accurately describe insurance offerings and would be confusing,

particularly to investors whose insurance or annuity products are held directly with an issuing

See, e.g., Item 2.B. of Form CRS (requiring all firms to summarize their principal services but requiring
broker-dealers to state whether or not they offer recommendations and investment advisers to state the
particular types of advisory services they offer).

213 As discussed in Section 11.A.2 above, we are notrequiring that these sub-topics follow a prescribed order,
sofirms are able to tailor the presentation of their services, as well as include additional information about
their brokerage or advisory services, so long as the description covers all applicable topics. Seesupra
footnote 121 and accompanying text.

214 See, e.g., Proposed Items 2.B.2. (“If you offer accounts in which you offer recommendations to retail
investors, state that the retail investor may select investments or you may recommend investments for the
retail investor’s account. . ..”) and 2.C.4. (“If you significantly limit the types of investments available to
retail investors in any accounts, include the following . . ..”) of Form CRS. In addition, some ofthe
prescribed wording included language specific to accounts. See, e.g., Proposed Item 2.B.1. of Form CRS.
Broker-dealers would state, “If you open a brokerage account, you will pay us a transaction-based fee,
generally referred to as a commission, every time youbuy or sell an investment.”
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insurance company.>’®> We agree and have replaced references to accounts in this section with
references to “services, accounts, or investments you make available to retail investors.”’®

a. Description of Services

The final instructions have an overarching requirement to state that the firm offers
brokerage services, investment advisory services, or both, to retail investors, and to summarize
the principal services, accounts, or investments the firm makes available to retail investors.?’’ A
firm also must include any material limitations on those services.?’® The final instructions
require firms to include certain information in their descriptions. Similar to the proposal, broker-
dealers must state the particular types of principal brokerage services the firm offers to retail
investors, including buying and selling securities, and whether or not they offer

279 Investment

recommendations to retail investors (i.e., to distinguish execution-only services).
advisers must state the particular types of principal advisory services they offer to retail
investors, including, for example, financial planning and wrap fee programs.?®® The final

instructions do not, however, require prescribed wording to describe the particular characteristics

215 E.g., ACLI Letter; Committee of Annuity Insurers Letter; IRI Letter; MassMutual Letter; New York Life

Letter; Northwestern Mutual Letter.

276 Item 2.B. of Form CRS.
2r Item 2.B. of Form CRS.
278 Item 2.B. of Form CRS.
279 Item 2.B. of Form CRS.
280 Item 2.B. of Form CRS.
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of these services, as did the proposed instructions.?8*

Commenters argued that the proposed
prescribed wording may not accurately describe the services of every broker-dealer or
investment adviser.?®2  As discussed in Section 11.A.1 above, given that investors may be
confused by information that does not directly relate to the firm’s offerings, we are allowing
firms to use their own wording to describe their own services. Therefore, unlike the proposal,
the final instructions do not prescribe specific wording for firms to describe the particular
characteristics of these services.?®3

Some commenters raised concerns about investor confusion if both broker-dealers and
investment advisers discuss the advice they provide in the relationship summary. To mitigate
that confusion, some commenters called for an explicit statement that broker-dealers are in sales

4

relationships.?®*  In response to these concerns, we added the explicit requirement that broker-

281 See, e.g., Proposed Item 2.B.2. of Form CRS (requiring broker-dealers (i) thatonly offer accounts in which

they offer recommendations to retail investors to state that the retail investormay select investments or the
broker-dealer may recommend investments for the retail investor’s account, but the retail investor “will
make the ultimate investment decision regarding the investment strategy and the purchase or sale of
investments” and (ii) that do not offer recommendations to state that the retail investor “will select the
investments” and “will make the ultimate investment decision regarding the investment strategy and the
purchase or sale of investments™).
282 See, e.9., MassMutual Letter (explaining that the prescribed wording thata customer will pay a commission
each time a security is boughtand sold is notuniversally true, e.g., for mutual funds and variable annuities
with internal exchange programs, which allow a customer to switch from one investment to another without
paying a commission); CFA Letter | (recognizing thata generalized description of portfolio management
services, included for purposes ofeducating investors, does notapply to all business models among
registered investment advisers).

283 See generally Items 2.B.(i) through 2.B.(v) of Form CRS.

284 See, e.g., CFA Institute Letter I; Consumers Union Letter; seealso Kleimann I, supra footnote 19
(alternative wording for redesigned relationship summary described broker-dealer services as a “sales

relationship™).
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dealers state that they buy and sell securities, in order to clarify their principal services.?®> We
also have included a note in the final instructions that broker-dealers offering recommendations
should consider the applicability of the Investment Advisers Act of 1940, consistent with SEC
guidance.?8®

The final instructions require all firms to address the following topics in the description
of their services: (i) monitoring; (i) investment authority; (i) limited investment offerings; and
(iv) account minimums and other requirements.?®”  As discussed further below, the final
instructions require firms to include much of the same substantive information as proposed, but
rely less on prescribed wording and assumptions regarding typical brokerage and investment

288

advisory accounts. In response to comments, we added a new requirement for firms to

disclose whether or not they have account minimums.?®® Commenters recommended that we

0

include information about account minimums in the relationship summary.?®®  In addition, a

285 See Item 2.B of Form CRS (“For broker-dealers, state the particular types of principal brokerage services

you offer, including buying and selling securities, and whether or not you offer recommendations to retail
investors.”).

286 See Item 2.B.(ii) to Form CRS. See Solely Incidental Release, supra footnote 47.

287 ltem 2.C. of Form CRS.
288 In the proposed instructions, assistance with developing or executing the retail investor’s strategy and
monitoring the performance of the retail investor’s account were characterized as additional services for
broker-dealers. The final instructions do not make this distinction and instead permit firms more flexibility
to describe their services accurately. See Proposed Item 2.B.3. of Form CRS.

289 Item 2.B.(iv) to Form CRS (“Explain whether or not you have any requirements for retail investorsto open
or maintain an accountor establish a relationship, such as minimum accountsize or investment amount.”).
290 See, e.g., NASAA Letter (“Form CRS should specify minimum accountsize and include information on
miscellaneous fees different categories of investors can expect to pay.”); Cetera Letter I (Form CRS should
include “[w]hether or not the firm has established standards forthe minimum or maximum dollar amount
of various account types.”).
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number of commenters submitting mock-ups included disclosures on account minimums in their
forms.?®* We agree this information is important to investors when they are deciding on account
types and services, particularly as they consider the amount of funds they are planning to invest
and whether they may incur any fees or become ineligible for certain services if their accounts
fall under certain dollar thresholds. We also removed requirements to discuss fees at the

beginning of this section?®?

and are consolidating these requirements with other related ones in
the fees, costs, conflicts, and standard of conduct section, as discussed below.?®® We also are not
adopting a proposed requirement to describe any regular communications with retail investors.?%
Neither the RAND 2018 report nor other surveys and studies suggested that this information was
important to investors, as compared to fees. Mock-ups submitted by commenters also did not
include this disclosure, underscoring the relative importance of other topics. Given the goal of
limiting the length of the relationship summary so that investors remain engaged and are not

overwhelmed by the information, we decided to prioritize requiring other information in the

relationship summary.

See, e.g., Primerica Letter and Cetera Letter |.
292 See Proposed Items 2.B.1. (broker-dealers) (“If you open a brokerage account,you will pay us a
transaction-based fee, generally referred to as a commission, every time you buy or sell an investment.”);
and 2.C.1. (investment advisers) (“State the type of fee you receive as compensation if the retail investor
opens an investment advisory account. For example, state if you charge an on-going asset-based fee based
on thevalue of cash and investments in the advisory account, a fixed fee, or some other fee arrangement.
Emphasize thetype of fee in bold and italicized font. If youare a standalone adviser, also state how
frequently you assess the fee.”) of Form CRS.

293 See infra footnotes 373-375 and accompanying text.

294 See Proposed Items 2.B.3. (broker-dealers) and 2.C.2. (investment advisers) of Form CRS (“Briefly
describe any regular communications you have with retail investors, including the frequency and method of

the communications.”).
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Monitoring. The final instructions require both broker-dealers and investment advisers to
explain whether or not they monitor retail investors’ investments, including the frequency and
any material limitations of that monitoring, and if so, whether or not the monitoring services are

part of the firm’s standard services.?*®

In the proposal, different instructions concerning
monitoring applied to broker-dealers and investment advisers. Broker-dealers would have stated
whether they monitored the performance of retail investors’ accounts, and if so, how frequently
they performed such monitoring, whether it constituted additional services or was part of the

broker-dealer’s standard services, and whether a retail investor would pay more for it.2%

Investment advisers would have stated how frequently they monitor retail investors’ accounts.”’
One commenter objected to the requirement for broker-dealers to describe additional
services, including monitoring, on the basis that the information would add little value.?*® On the

other hand, several commenters suggested that understanding the degree to which firms monitor

the performance of their investments can be important to investors.?®® One of these commenters

295 Item 2.B.(i) of Form CRS.
296 Proposed Item 2.B.3. of Form CRS.

297 Proposed Item 2.C.2. of Form CRS.
298 See Wells Fargo Letter (recommending elimination of broker-dealer description of additional services
because it could take up substantialspace and adds little value for the investor).

299 See, e.g., Comment Letter of the St. John’s Law School Securities Arbitration Clinic (Aug. 7, 2018) (“St.
John’s Law Letter”); CFA Letter I (discussing investors’ expectations of a fiduciary duty based on whether
and to what degree a firm or financial professional provides monitoring services); Comment Letter of the
Commonwealth of Massachusetts (Aug. 7, 2018) (“Massachusetts Letter”) (suggesting that the payment of
ongoing compensation, such as a trail commission, indicates an ongoing relationship and should carry
ongoing duties to monitor the investment); IAA Letter I (stating that,just as an adviser’s duty to monitor
extends to all personalized advice it provides a client, so should investors expect a similar duty from
broker-dealers when providing monitoring services).
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noted that broker-dealers and investment advisers have different legal obligations to monitor
accounts, and that differences would remain even under Regulation Best Interest.3°
Observations from surveys and studies indicated that investors are interested in or may benefit
from clarification of monitoring services.>** For example, an overwhelming majority of

participants in the OIAD/RAND study believed that a financial professional required to actin an

302

investor’s best interest would monitor the investor’s account on an on-going basis. In

qualitative interviews in the RAND 2018 report, participants seemed to distinguish brokerage

and investment advisory accounts and assess which type of relationship was a better fit for

3

different investors based on assumptions concerning monitoring.3>®  Other surveys and studies

also showed that participants varied in their understanding of monitoring and whether they

should expect firms to monitor their account.3%*

300 See CFA Letter 1.

301 See, e.g., RAND 2018, suprafootnote 13 (in qualitative interviews, “participants were sometimes unclear

on how a financial professional would monitor an account” and “some participants were unclear on how
frequently monitoring would occur”).

302 See OIAD/RAND (finding that 69% of all participants in the survey, 75% of a specialized group defined as
“investors,” and 86% of a specialized group defined as “investment advice consumers” believed that best
interest required ongoing monitoring).

303 See RAND 2018, supra footnote 13 (in qualitative interviews, “some felt that brokerage accounts are better

for those with investment expertise and time to dedicate to investing, whereas advisory accounts are better

for those who have less expertise and/orless time to monitor investments”; one participant was confused by

a statement that the firm could provide “additional services to assist you and monitor performance” and

wanted to know up front which services would be included and which would cost extra.).

304 See Kleimann |, supra footnote 19 (“Participants assumed that the level of advice and monitoring provided

in the two accounts would be the same. They defined monitoring as constant looking at the market and their

accounts and making sure their accounts were making money”); Betterment Letter I (Hotspex) supra
footnote 18 (among survey participants reviewing a standalone adviser relationship summary designed to
follow the proposalsample, only 37% correctly identified as “false” a statement that broker-dealers
typically monitor client’s portfolios and provide advice on an ongoing basis).
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We disagree with the comment that requiring broker-dealers to describe monitoring
services would add little value. As we also state in the Regulation Best Interest Release, we
believe that it is important for retail customers to understand (1) the types of monitoring services
(if any) a particular broker-dealer provides, and (2) whether the broker-dealer will be monitoring
the particular retail customer’s account.3® We also agree with commenters that monitoring is an
important distinguishing feature of different investment services and believe that retail investors
should have accurate expectations of the types of monitoring firms offer. We are therefore
requiring firms to explain whether or not they monitor retail investors’ mvestments, and if so, the
frequency, material limitations, and whether or not monitoring is offered as part of the firm’s
standard services.3*®

The proposal provided different instructions for broker-dealers and investment advisers
concerning monitoring, requiring broker-dealers to discuss monitoring of account performance
only if they offered it, and requiring investment advisers to disclose how frequently they monitor
retail investors’ accounts, as monitoring is generally part of ongoing advisory services.®®” Even
with the different wording for broker-dealers and investment advisers as proposed, some

participants in investor studies still assumed that the level of monitoring was the same between

305 See Regulation Best Interest Release, supra footnote 47; see also Solely Incidental Release, supra footnote

47.
306 -
Item 2.B.(i) of Form CRS.

307 See Fiduciary Release, supra footnote 47.
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broker-dealers and investment advisers.>®® As discussed above, we believe it is important for
firms to describe more accurately and precisely the monitoring that they actually do for retail
investors. Therefore, we are retaining, with slight modifications, the obligation to disclose
monitoring services, applying the same instruction to both broker-dealers and investment
advisers, and eliminating the prescribed wording. The final instructions pertain to monitoring
services generally and are not limited to monitoring for account performance only; to the extent
firms describe monitoring services, they must include the frequency and any material limitations
on these services and whether or not they are offered as part of the firm’s standard services. We
believe that subjecting firms to the same requirements to describe their own monitoring services,
including a specific statement that they do not provide monitoring, if that is the case, will better
facilitate investor understanding of whether any monitoring is provided and if so, the scope and
type of such service. This approach also may result in more comparable information so that
retail investors can understand the key differences among monitoring services by different firms
based on firm-specific descriptions.

Investment Authority. The final instructions require investment adviser firms that accept
discretionary authority to describe those services and any material limitations on that authority.
Broker-dealers may, but are not required, to state whether they accept limited discretionary

authority. Both investment advisers that offer non-discretionary services and broker-dealers

308 See Kleimann |, supra footnote 19, at 10 (“Some participants assumed that the advice and level of

monitoring was the same.”); Betterment Letter | (Hotspex) suprafootnote 18 (among survey participants
reviewing a standalone investment adviser’s relationship summary designed to follow the proposal, only
37% correctly identified as “false” a statement that broker-dealers typically monitor client’s portfolios and
provide advice on an ongoing basis).
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must explain that the retail investor makes the ultimate decision regarding the purchase or sale of

investments.

309

Commenters and results from the RAND 2018 qualitative interviews suggested

modifications to the proposed investment authority disclosures in the relationship summary but

generally supported including this topic.

310 | addition, various commenters submitting their

own mock-ups included disclosures on investment authority in their relationship summaries.!

One commenter also alluded to disputes that can arise when investors misunderstand the

investment authority the financial professional exercises for different accounts.®*?> One investor

study indicated that only a few investors understood from the proposed sample dual-registrant

relationship summary that non-discretionary advisory accounts offer investors the ability to

309

311

312

Item 2.B.(ii) of Form CRS.

See CFA Letter | (stating that it is necessary for firms to describe the various types of discretionary and/or
non-discretionary accounts they offer with specificity for such information to be usefulto investors in
choosing among providers for financial services); CFA Institute (suggesting thatinvestmentadvisers only
be required to discuss the type of accounts they offer (i.e., discretionary and/ornondiscretionary accounts)
because discussing both—when not both are offered—would be confusing to customers); Betterment Letter
| (stating that some of the prescribed language concerning investment authority may lead to more confusion
thanit clarifies); RAND 2018 report, supra note 13 (participants in qualitative interviews stated that it
would be helpful if the relationship summary provided clearer definitions of “discretionary account” and
“non-discretionary account”); see also Kleimann |, supra note 19 (noting that some “identified a key
difference as who had final approval on all transactions, seeing the Brokerage Accountas giving them more
control” and only a few “recognized that non-discretionary advisory accounts also offer this option.”).

One Feedback Form commenter also noted that explanation of non-discretionary accounts was not clear.
See Shaffer Feedback Form (broker-dealer recommendation and investment adviser “non-discretionary”
account seem very similar. I was asking: “what's the difference.”), butsee Asen Feedback Form (“The
Relationship and Services section for BDs is clear in thatthe investment decision is the customer’s ...”);
Rohr Feedback Form (“makes clear how a discretionary account differs from a brokerage account”).

See, e.g., Stifel Letter; AALU Letter; Wells Fargo Letter; Cetera Letter I; LPL Financial Letter; IAA Letter
I; Primerica Letter; ASA Letter.

See St. John’s Law Letter (describing an arbitration case in which investorwas not informed of a change in
investment authority when the account type changed).
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approve recommendations.®®  Some RAND 2018 interview participants indicated that further
definitions of “discretionary account” and “non-discretionary account” would be helpful 34

We continue to believe that it is important for investors to understand whether they or the
firm or financial professional ultimately makes the investment decision in the relationship or
service that they are considering. Accordingly, the final instructions generally require disclosure
of the same substantive information on this topic as the proposed instructions, but in a less
prescriptive way. As discussed in Section 11.A.1, above, we believe that allowing firms to use
their own wording to describe their discretionary and non-discretionary offerings and explaining
what that means to retail investors in terms of who makes the ultimate investment decisions can
lead to disclosures that are more meaningful and less confusing. We recognize that some
investor feedback suggested that further definitions of “discretionary account” and “non-
discretionary account” would be useful. While the final instructions do not require prescribed
wording including these terms, as the proposed instructions would have required, the final
instructions do require investment advisers that accept discretionary authority to use their own

wording to explain similar information.3*°

313 See Kleimann |, supra footnote 19 (noting that some “identified a key difference as who had final approval

on all transactions, seeing the Brokerage Accountas giving them more control” and only a few
“recognized that non-discretionary advisory accounts also offer this option.”).

314 See RAND 2018, supra footnote 13 (participants in qualitative interviews stated that it would be helpful if

the relationship summary provided clearer definitions of “discretionary account” and “non -discretionary
account”).

315 Item 2.B.(ii) to Form CRS.
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The final instructions provide that investment advisers that accept discretionary authority
will be required to describe these services and any material limitations on that authority.3*®
Additionally, any such summary must include the specific circumstances that would trigger that

discretionary authority and any material limitations.3’

Investment advisers may, for example,
explain whether they seek the retail investor’s approval before implementing or changing
investment strategies or executing certain transactions. In comparison, the proposed instructions
took a more prescriptive approach.*® For example, the proposed instructions prescribed wording
for investment advisers to include in their relationship summaries if they offer a discretionary
account.*® We believe that the more general final instruction provides investment advisers with
the flexibility to describe their discretionary offerings more accurately.

For broker-dealers, the final instructions provide that they may, but are not required to,

state whether they accept limited discretionary authority.3>° We have made this disclosure

316 Item 2.B.(ii) of Form CRS.
317 h
Item 2.B.(ii) of Form CRS.

318 Compare Item 2.B.(ii) of Form CRS with Proposed Item 2.C.3 of Form CRS (“State if you offer advisory
accounts for which you exercise discretion (i.e., discretionary accounts),accounts where you do not
exercise discretion (i.e., non-discretionary accounts), or both. Emphasize the type of account (discretionary
and non-discretionary)in bold and italicized font.”).

319 See Proposed Item 2.C.3. of Form CRS (“If you offer a discretionary account, state that it allows you to buy

and sell investments in the retail investor’s account, without asking the retail investor in advance.”).

320 Compare Item 2.B.(ii) of Form CRS with Proposed Item 2.B.2, which instructed broker-dealers: “If you

offer accounts in which you offer recommendations to retail investors, state that the retail investor may

select investments or you may recommend investments for the retail investor’s account, but the retail
investorwill make theultimate investment decision regarding the investment strategy and the purchase or
sale of investments. If you only offer accounts in which you do not offer recommendations to retail
investors (e.g., execution-only brokerage services), state that the retail investor will select the investments
and theretail investorwill make the ultimate investment decision regarding the investment strategy and the
purchase or sale of investments.”
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optional for broker-dealers because of our understanding that these services may not be a
significant part of broker-dealers’ services.®?* Accordingly, describing them here may detract
from disclosure of other items that better characterize the firm’s business and would be more
helpful to investors. If limited discretion services are a significant part of a broker-dealer’s
business, for example, if limited discretion services constitute material facts relating to the scope
and terms of the relationship with the retail customer that need to be disclosed under Regulation
Best Interest, that broker-dealer may wish to include in its relationship summary a statement that
it offers limited discretion services.

Finally, both broker-dealers and investment advisers that offer non-discretionary services
must explain that the retail investor makes the ultimate decision regarding the purchase or sale of

investments. 322

Under the proposed instructions, firms would have been required to explain
whether they offer non-discretionary services and what that means, but using prescribed
wording. Investment advisers would have been required to state that they give advice and the
retail investor decides what investments to buy and sell.**® Broker-dealers would have been
required to state that the retail investor will make the ultimate investment decision regarding the

investment strategy and the purchase or sale of investments, in addition to other prescribed

wording to distinguish execution-only accounts from those in which the broker-dealer would

See discussion on discretionary authority in Solely Incidental Release, supra footnote 47; see also footnotes
284— 286 and accompanying text.

322 Item 2.B.(ii) of Form CRS.

323 See Proposed Instruction to Item 2.C.3. of Form CRS (“If you offer a non-discretionary account, state that

you give advice and the retail investor decides what investments to buy and sell.”).
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offer recommendations.®?* The final instructions require firms to explain to retail investors that
they make the ultimate investment decision in non-discretionary accounts, but do not include
requirements to use prescribed wording or references to account types. This change is consistent
with our general approach described above that such prescribed wording may be confusing or
may not sufficiently cover the discretionary and non-discretionary services a firm may offer.3?°
Limited Investment Offerings. The final instructions require firms to explain whether or
not they make available or offer advice only with respect to proprietary products, or a limited
menu of products or types of investments. If so, they must also describe the limitations.®?® In
comparison, the proposed instructions included prescribed wording for firms to include if they
significantly limit the types of investments in any accounts.®*’ Specifically, broker-dealers
would have stated, “We offer a limited selection of investments. Other firms could offer a wider

2,328

range of choices, some of which might have lower costs. Investment advisers would have

324 See Proposed Item 2.B.2. of Form CRS (“If you offer accounts in which you offer recommendations to

retail investors, state that the retail investor may selectinvestments or you may recommend investments
for the retail investor’s account, but the retail investor will make the ultimate investment decision
regarding the investment strategy and the purchase or sale of investments. If you only offer accounts in
which you do not offer recommendations to retail investors (e.g., execution-only brokerage services), state
that the retail investor will selectthe investments and the retail investor will make the ultimate investment
decision regarding the investment strategy and the purchase or sale of investments.”).

See, e.g., CFA Letter | (suggesting that Form CRS should require advisers to discuss only what they offer
in terms of discretionary or nondiscretionary accounts, because discussing both types when they offer only
one would confuse investors); IAA Letter | (suggesting that the proposed prescribed wording would not
cover sufficiently the variety of discretionary or non-discretionary advisory services a firm may offer and
offering alternative language).

326 Item 2.C.(iii) of Form CRS.

The Proposed Items stated, “If you significantly limit the types of investments available to retail investors
in any accounts, include the following . ...” Proposed Items 2.B.4. and 2.C.4. of Form CRS.

328 Proposed Item B.4. of Form CRS.

104



stated, “Our mnvestment advice will cover a limited selection of investments. Other firms could
provide advice on a wider range of choices, some of which may have lower costs.”®?° The
proposed instructions gave examples of what might constitute a significant limitation on the
types of investments, specifically, offering only one type of asset (e.g., mutual funds, exchange-
traded funds, or variable annuities); mutual funds or other investments sponsored or managed by
the firm or an affiliate, i.e., proprietary products; or only a small number of investments.®*° If
these limits applied only to certain accounts the proposed instructions would have required firms
to identify those accounts.®*!

Comments were mixed on the proposed instruction concerning limited investment
offerings. Several commenters acknowledged the importance of investors understanding
limitations on investments.®*? Results of RAND 2018 qualitative interviews also indicated that

3 Some commenters

investors would like to understand limits on investment offerings.**
expressed concerns that the proposed disclosure would not be of sufficient value to investors.®3*

A number of commenters, whether or not they supported generally requiring firms to discuss

329 Proposed Item C.4. of Form CRS.
330 Proposed Items B.4. and C.4. of Form CRS.
31 Proposed Items B.4. and C.4. of Form CRS.

332 See CFA Letter I; CFA Institute Letter I; New York Life Letter; see also mock-ups submitted by
commenters thatincluded the “limited selection of investments” wording or substantially similar wording.
See Fidelity Letter; IAA Letter I; IRI Letter. These mock-ups did notelaborate on what the limitations are.

333 See RAND 2018, supra footnote 13 (from qualitative interviews, finding that “[p]Jarticipants reacted

strongly to the notion of being offered limited investment options™).

334 See CFA Letter I (“[W]e fear the proposed disclosure provides too little information to be of value to the

investor.”); CFA Institute Letter I (suggesting that the disclosure expressly state that performance may be

lower due to higher costs).
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limitations on investments, expressed concerns that the scope of “significantly limits” in the
proposed instructions or “limited selection of nvestments” was not sufficiently clear.®%
Furthermore, a few commenters expressed concern that the prescribed wording (“Other firms
could offer a wider range of choices, some of which might have lower costs.”) unduly prioritized
cost over other investment product features or characteristics.3®

We continue to believe that firms that limit product menus—such as offering only
proprietary products or a specific asset class—should be required to describe those limitations in

7

the relationship summary.®®” Other examples include limitations based on products that involve

third-party arrangements, such as revenue sharing and mutual fund service fees. We agree with

335 See CFA Letter I (“But simply stating they offer “limited” investments is not enough, as that will mean

different things to different investors.”); Prudential Letter (“It is unclear what ‘significantly limits’ means
for firms that offer predominantly, but notexclusively, proprietary products. It is also unclear what
constitutes a ‘small choice of investments.” Additional examples or more prescriptive instructions
regarding when firms must disclose such limitations would be helpful.”’); CFA Letter I (“[Flirms should
have to describe how they limit the selection of investments.”); Wells Fargo Letter (“This requirement
appears to be overly broad as no firm can offer all investments and we therefore recommend that this be
limited to those broker-dealers that only offer one type of product.”).
336 See, e.g., New York Life Letter (“[T]The Commission’s exclusive emphasis on costin this prescribed
sentence does not provide consumers of insurance products with clear and complete information.”); Mutual
of America Letter (“We believe that this focus on costalone is not necessarily in the best interest of retail
consumers, who may benefit from high-value products, such as variable annuities.”); Lincoln Financial
Group Letter (suggesting that eitherthe Form CRS or Regulation Best Interest disclosure obligation should
allow for descriptions of product benefits to retail investors as well as costs). Anothercommenter noted
that the prescribed wording about other firms’ offerings could raise First Amendment concerns. See CFA
Letter I (“[R]equiring firms to compare their own services unfavorably to thos e of their competitors may
raise First Amendment concerns.”). See supra footnotes 77-85 and accompanying text.
337 The proposed instructions stated, “If you significantly limit the types of investments available to retail
investors in any accounts, include the following ...” Proposed Items 2.B.4. and 2.C.4. of Form CRS. In
order to give firms more flexibility to describe limitations on products or investment types in the context of
their business models, and to avoid potential confusion with the materiality threshold of Regulation Best
Interest (which requires disclosure of all material facts relating to the type and scope of services provided to
the retail customer, including any material limitations onthe securities or investment strategies involving
securities that may be recommended to the retail customer), we have eliminated the word “significantly”
from the final instructions. Regulation Best Interest Release, supra footnote 47.
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commenters who advocated for helping investors before entering into a relationship with a firm
to understand whether a firm limits its product offerings, and to what extent.>*® In light of
comments, we have determined, however, that the proposed prescribed wording may not allow
all firms to describe limited investment offerings, if applicable, in a way that is accurate and
helpful to investors, and are not requiring it in the final instructions.®*® Accordingly, we are
revising the instructions to require firms to address whether or not they make available or offer
advice only with respect to proprietary products or a limited menu of products or types of
investments, and if so, to describe such limitations.?*® We believe that the final instructions
address the same types of limitations on investments that the proposed instructions sought to
address, but in a less prescriptive way, and allow firms to describe their investment offerings
more accurately to reflect their scope of products and services.

Account Minimums and Other Requirements. The final instructions also include a
requirement to explain whether or not the firm has any requirements for retail investors to open
or maintain an account or establish a relationship, such as minimum account size or investment
amount, which is a change from the proposal.®*! In response to our request for comments on

such possible requirements, commenters recommended that we include this information in the

338 See CFA Letter I; CFA Institute Letter I.
339 See supra footnotes 77-85 and accompanying text.
340 Item 2.C.(iii) of Form CRS.

341 Item 2.C.(iv) of Form CRS.

107



relationship summary.3*?

In addition, a number of commenters submitting mock-ups included
disclosures on account minimums in their forms.343

We agree that this is important for retail investors to understand because many firms offer
anumber of services that are only available to investors with higher account balances.**

345 Investors benefit from

Furthermore, fee schedules may be tiered based on account balances.
being aware of and seeing a range of options in the same context, as discussed above. We
believe investors can use information about different account requirements for both current and
future decision-making purposes. Thus, the final instructions require firms to address whether or
not they have any requirements for retail investors to open or maintain an account or establish a

relationship, such as a minimum account size or investment amount.

b. Additional Information

In a change from the proposal we are requiring firms to provide specific references to
more detailed information about their services that, at a minimum, include the same or equivalent

information to that required by the Form ADV, Part 2A brochure (Items 4 and 7 of Part 2A or

342 See, e.9., NASAA Letter (stating that Form CRS should include a disclosure, specifying the minimum

accountsize and include information on miscellaneous fees different categories of investors can expect to
pay); see also Cetera Letter | (stating that firms should disclose as material conflict of interest whether or
notthey have established standards forthe minimum or maximum dollar amount of various account types).

343 See, e.g., Primerica Letter; Cetera Letter I.

344 See, e.g., SIFMA Letter (stating that investment advisory services typically require a minimum account
balance); ACLI Letter; Comment Letter of the National Association of Insurance and Financial Advisors
(Aug. 2, 2018) (“NAIFA Letter”).

345 See, e.g., Cetera Letter Il (mock-up) (explaining tiered fee schedule).
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Item 4.A and 5 of Part 2A Appendix 1) and Regulation Best Interest, as applicable.>*®  Broker-
dealers that do not provide recommendations subject to Regulation Best Interest (e.g., execution-
only broker-dealers) are not required to prepare more detailed information about their services,
but to the extent they do, must include references to such information in their relationship
summaries.>*’ The final instructions require firms to use text features to make this additional
information more noticeable and prominent in relation to other discussion text.348

As with other references to additional information, firms may include hyperlinks, mouse-
over windows, or other means of facilitating access to this additional information and to any
additional examples or explanations of such services.**® This allows firms to summarize their
services while making available more detailed and fulsome information for retail investors, in
keeping with the design of the relationship summary as a short, succinct disclosure with links to
additional information, as commenters and investors asked. We believe that requiring firms to
make retail investors aware of the services they offer, ata high level, and where retail investors
can obtain more detailed information through layered disclosure, will best engage retail investors
and help them make more informed decisions when choosing from among firms, services, or

accounts.

346 Item 2.C. of Form CRS. See Regulation Best Interest Release, supra footnote 47, at Section 11.C.1.

347 Item 2.C. of Form CRS. See Regulation Best Interest Release, supra footnote 47, at Sections Il.A., II.C.1.

348 General Instruction 4.C. to Form CRS. For example, firms could use larger or different font; a text box

around the heading or questions; bolded, italicized, or underlined text; or lines to offset the information
from other sections.

349 Item 2.C. of Form CRS.
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C. Conversation Starters

Firms will include in this section of the relationship summary three prescribed
conversation starters for retail investors to ask their financial professional.®*® As discussed in
Section 11.A.4, these questions are taken from the Key Questions to Ask section in the proposed
relationship summary, which a considerable majority of investors indicated were helpful.*>
Broker-dealers and investment advisers that are not dual registrants will include, respectively,
“Given my financial situation, should I choose a brokerage service? Why or why not?” or
“Given my financial situation, should I choose an investment advisory service? Why or why
not?”?°2 Dual registrants will include “Given my financial situation, should I choose an
investment advisory service? Should | choose a brokerage service? Should | choose both types
of services? Why or why not?®*® These questions are largely the same as the first proposed
Key Question but replace the terms “brokerage account” and “advisory account” with “brokerage

service” and “investment advisory service,” respectively.®>* This revision addresses comments

that the concept of “accounts” may not align with all firms’ business models and may cause

350 Item 2.D. of Form CRS. Firms should keep in mind the applicability of the antifraud provisions of the

federal securities laws, including section 206 of the Advisers Act, section 17(a) of the Securities Act, and
section 10(b) of the Exchange Act and rule 10b-5 thereunder, in preparing the relationship summary,
including statements made in response to the relationship summary’s “conversation starters.” Seesupra
footnote 98 and accompanying text.

See supra footnotes 174-178 and accompanying text.
352 Items 2.D.(i) and 2.D.(ii) of Form CRS.

353 Item 2.D.(iii) of Form CRS.
354 Cf. Proposed Item 8.1 of Form CRS (“Given my financial situation, why should I choose an advisory
account? Why should I choose a brokerage account?”). We did not receive specific comments on this
question, though some commenters included it or a variation thereof in their mock-ups. See, e.g.,
Betterment Letter I; IRI Letter.
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investor confusion.3%®

In addition, some commenters stated that it was inappropriate for the
Commission to require firms to describe products and services that they do not offer and about
which they may have limited or no expertise.>*® Although the proposed instructions permitted
firms to modify the first Key Question to reflect the type of accounts they offer to retail
investors, we are replacing it with three formulations that are explicitly tailored to firm type in
order to clarify that firms are obligated to discuss only the services that they offer. Finally, we
have rephrased the questions as “Should I choose [a/an brokerage/advisory] service? Why or
why not?” rather than “Why should I choose [a/an brokerage/advisory] service?” to avoid a
presumption that the relevant service will always be an appropriate service for the retail investor.
The questions are designed to prompt a conversation relevant to the specific retail investor’s
circumstances.

All firms also will include the questions “How will you choose investments to
recommend to me?” and ‘“What is your relevant experience, including your licenses, education
and other qualifications? What do those qualifications mean?3®" These questions are nearly
identical to proposed Key Questions numbers six and nine except, again, for the removal of the

account concept from proposed Key Question number six, and a minor revision to proposed Key

Question number nine to encourage retail investors to ask a broader question regarding the

355 See supra footnote 80 and accompanying text.

3%6 E.g., ACLI Letter; IAA Letter I.

357 Items 2.D.(iv) and 2.D.(v) of Form CRS.
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financial professional’s qualifications.®®® We believe that answers to these questions will be
helpful to retail investors as they make their choices. In addition, a significant majority of
participants from the RAND 2018 survey indicated that they would feel comfortable asking any
of the Key Questions.®*° Although fewer participants indicated that they would feel “very
comfortable” asking about the financial professional’s experience and qualifications, compared

with the other two questions,®°

we believe that including this question serves as a useful
reminder both to investors who would feel comfortable and as encouragement to those who are
hesitant that asking such a question is acceptable.

Requirements Removed from the Proposed Instructions. The final instructions do not
include several specific requirements that were proposed in this item. First, the proposal would

have required firms to describe their transaction-based fees and asset-based fees in this section,

in addition to the more specific fee information required in a separate fee section.®®* We learned

Proposed Key Question number six asked “How will you choose investments to recommend for my
account?” Proposed Key Question number nine asked “Whatis yourrelevant experience, including your
licenses, education and other qualifications? Please explain what the abbreviations in your licenses are and
what they mean.” Proposed Items 8.6 and 8.9 of Form CRS.

359 RAND 2018, supra footnote 13 (finding thatat least two-thirds and up to 85% of survey participants
indicated that they would be “somewhat comfortable” or “very comfortable” asking any of the Key
Questions, including which accountto choose and why, how investments would be selected for them, and
what the financial professional’s experience and qualifications were); see also Betterment Letter |
(Hotspex) supra footnote 18 (reporting that 93% of survey participants who viewed a version of the sample
standalone adviserrelationship summary in the proposalindicated that they were somewhat or very likely
to ask the suggested questions.).

360 RAND 2018, supra footnote 13.

See Proposed Items 2.B.1. (“Include the following (emphasis required): “If you open a brokerage account,
you will pay us a transaction-based fee, generally referred to as a commission, every time you buy or sell

an investment.”) and 2.C.1. (“State the type of fee youreceive as compensation if the retail investor opens
an investment advisory account. For example, state if you charge an on-going asset-based fee based on the
value of cash and investments in the advisory account, a fixed fee, or some other fee arrangement.
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from an investor study submitted by commenters that dispersing information on the same topic
throughout several sections of the relationship summary or separating that information with an
unrelated topic could confuse investors.*®? This illustrated the importance of establishing
sufficient context and increasing the salience of related information by ensuring that it is kept
together in the relationship summary. We agree that fee information should be provided
together, and have eliminated fee disclosures from the Relationship and Services section to
locate it with other fee information in an effort to reduce investor confusion.

In addition, the final instructions do not require firms to describe regular communications
with retail investors, including frequency and method, as proposed. Comments were mixed on
the proposed instruction. One commenter expressed the view that proposed Form CRS
suggested that firms should contact advisory clients by phone or email every quarter and
disagreed with this implication. The commenter recommended that instead of mandating the
form or frequency of contact with clients, the Commission should continue to give advisory
clients flexibility to communicate how and when they want, as long as investment advisers are
meeting their obligations under the Advisers Act.*®® Another commenter noted that

misunderstandings concerning broker-dealers’ duty or intention to monitor accounts can be

Emphasize thetype of fee in bold and italicized font. If you are a standalone adviser, also state how
frequently you assess the fee.”) of Form CRS.
362 See Kleimann I, supra footnote 19 (“[While the Brokerage Accountwas defined as using transaction-
based fees and the Investment Advisory Accountas using asset-based fees in the first section, in the Costs
and Fees section, the Investment Adviser Services column also discusses transaction fees. This
‘contradictory’ repetition was confusing to participants.”).

363 See Edward Jones Letter.
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avoided by proper communications, most importantly at the time the relationship is formed.3¢*

Mock-ups submitted by commenters generally did not refer to or describe communications
between the firm or financial adviser and the investor.®®® The proposal was not designed to
mandate the form or frequency of contact with clients. Nonetheless, given these mixed
responses, our goal of keeping the relationship summary focused on a limited amount of
information, and to allow more flexibility for firms to describe their services more accurately and
meaningfully, firms will not be required to describe the frequency and method of their regular
communications with retail investors. Firms may include this information, however, to help
investors better understand the services provided.
3. Summary of Fees, Costs, Conflicts, and Standard of Conduct

In response to comments, feedback from investors at roundtables and on Feedback
Forms, and observations reported by the RAND 2018 report and other surveys and studies, we
are adopting changes to the relationship summary’s required discussion of fees, costs, conflicts
of interest, and standard of conduct. Commenters generally supported the Commission’s goal of
providing investors with reliable and straightforward information about the fees they pay, the
standard of conduct applicable to financial professionals, and conflicts of interest relating to

6

financial professional compensation.®®® Some suggested that the fee disclosure should be more

364 See Schnase Letter.

365 But see Cetera Letter II (“Regardless of the program chosen, yourIAR is responsible for ongoing review of
your account(s), regular communication with you....”).

366 See, e.g., CFA Institute Letter I (noting that “we support efforts to help retail investors educate themselves
on the differences between broker-dealers and investmentadvisers — in terms of services offered, fees they
charge, conflicts of interest, and importantly, the standard of care under which each operates”); Fidelity
Letter (“Form CRS should ... inform investors of the types of fees they may incur and direct them, via a
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prominent in the proposed relationship summary and located towards the front of the relationship
summary and also suggested modifications to sections of the relationship summary addressing
financial professional conflicts of interest and standards of conduct.3¢’

Results of the RAND 2018 report and other surveys and studies showed that investors
view information about fees and costs as one of the most important of the proposed sections of

8 Investor feedback at roundtables and through Feedback Forms also

the relationship summary.3®
showed the importance of fees and cost information to investors.>*® However, the RAND 2018

survey and other surveys and studies also indicated that the proposed relationship summary

link, to more detailed disclosure.”); Comment Letter of the Investment Adviser Association (Dec. 4, 2018)
(“IAA Letter II”) (describing “fees and expenses to be paid, legal obligations, conflicts of interest” as
disclosure items thatare “more critical than others”); Comment Letter of the University of Miami School of
Law (Aug. 2, 2018) (“Investors should be provided with clear and concise information that fully and fairly
discloses the specific charges he or she will incur as a result of the particular recommendation.”); NAIFA
Letter (agrees that clients should receive “early in the client-advisor relationship — all of the information in
the SEC’s proposal” which would include: “fees and charges ... material conflicts of interest associated
with a recommendation (to the extent known at the time of disclosure); [and] standards of conduct
applicable to the services offered”); see also AARP Letter (recommending reformatting of Form CRS to
meet “critical core components” including that “standard of care should be clear, concise and defined”
[and] “fee structure should be straightforward and avoid technical jargon™); CCMC Letter (in connection
with investorpolling, noting that investors identify explaining “fees and costs,” “own compensation,” and
“conflicts of interest” as “issues that matter most” to investors).

367 See, e.g., mock-ups in IAA Letter I; Robinson Letter; SIFMA Letter; Fidelity Letter; Schwab Letter I.
368 RAND 2018, supra footnote 13 (more than 70% of survey respondents selected the fees and costs section
as one of the most informative; this section was least likely to be selected as not informative); see also
Cetera Il Letter (Woelfel) suprafootnote 17 (reporting that 88% of survey respondents agreed that it is very
or somewhat important to cover “fees and costs associated with those services™); Schwab Letter I (Koski)
supra footnote 21 (reporting that 63% of survey respondents ranked “costs I pay for investment advice” as
one of the four most important things for firms to communicate); CCMC Letter (investor polling) supra
footnote 21(describing “explaining fees and costs” as one of three issues that “matter most” to investors).
369 See, e.g., Houston Roundtable; Atlanta Roundtable; Philadelphia Roundtable; Miami Roundtable;
Washington, D.C. Roundtable; Denver Roundtable; Baltimore Roundtable; CFA Letter I; see also
Feedback Forms Comment Summary, supra footnote 11 (responses to Question 2(c)) (over 80% of
commenters graded the section on fees and costs as “very useful” or “useful”).
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presentation of fee and cost information could be difficult for investors to understand.®”® The

RAND 2018 survey and other surveys and studies also suggested that investors found sections in

the proposed relationship summary covering the obligations of financial professionals and

conflicts disclosure less informative,’

! and indicated that investors could have difficulty

understanding and synthesizing information about the obligations of financial professionals and

the impact of conflicts of interest.’? As discussed more fully below, we considered all of this

feedback, as well as comments received, in redesigning the disclosures related to the topics.

370

371

372

RAND 2018, supra footnote 13 (40% of survey respondents rated fees and costs section difficulty as “just
right” while 35% rated the fees and cost section as difficult or very difficult; in qualitative interviews,
participants generally found the section to be important, butalso overwhelming and had trouble with
language); see also Kleimann I, supra footnote 19 (“Participants expected to pay for transactions in a
Brokerage Accountor the quarterly fee for an Advisory Account, but they were surprised by the
proliferation of additional fees ... commented on the introduction of many new terms and wanted
definitions...”); Cetera Letter II (Woelfel) suprafootnote 17 (78% of survey respondents agreed strongly
or somewhat agreed that fees and costs were clearly described, well below ratings for clarity of information
aboutservices and obligations).

See RAND 2018, supra footnote 13 (almost one quarter of survey respondents selected “our obligations to
you” as one of the least informative sections,only one third selected the section as one of the two most
informative; the conflicts of interest section was selected as one of the two most informative by only 15%
of respondents and as one of the least informative by more thana third); see also Cetera Letter Il (Woelfel),
supra footnote 17 (largest percent of survey respondents (88%) strongly or somewhat agreed that the “our
obligations to you” topic was important; smallest percent (81%) strongly or somewhat agreed that conflicts
of interest was important); CCMC Letter (investorpolling) supra footnote 21(describing “explaining fees
and costs,” “explaining own compensation,” and “explaining conflicts of interest” as three issues that
“matter most” to investors).

See RAND 2018, supra footnote 13 (in qualitative interviews, some participants struggled with
understanding differing obligations for different accounttypes and reconciling information in the conflicts
of interest section with the “our obligations to you” section); Kleimann I, supra footnote 19 (“Few
participants could define “fiduciary standard”; participants explaining firms’ financial relationships that
could create potential conflicts “had difficulty explaining how firms earned money from these relationships
... often absent from these explanations was a discussion ofthe negative impact that these practices would
have on them.”); Betterment Letter I (Hotspex), supra footnote 18 (reporting survey results indicating that
some investors viewing a version of the sample proposed standalone adviser relationship summary had
difficulty answering correctly questions about financial professional obligations and conflicts of interest).
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A new Item 3 will require the relationship summary to cover three areas: (i) fees and

costs; (ii) standard of conduct and conflicts of interest; and (iii) financial professional

compensation and related conflicts of interest. Some of the key elements of these disclosures

include:

Integrated sections covering fees, costs, conflicts of interest, and standard of conduct.
We have modified the proposal by combining the fees and costs section and the
sections discussing conflicts of interest and standard of conduct into one Item 3 that
will require three consecutive sections. These sections will help illustrate the
interconnectedness of fees, costs, conflicts, and standard of conduct, and will keep
these related disclosures close in proximity to each other.

Distinct summaries of principal fees and costs other fees and costs, and other ways
the firm makes money. We are also requiring separate sections discussing certain fees
and costs, with one section discussing principal fees and costs, another section
discussing other fees and costs related to the firm’s services and investments, and
another section discussing other ways the firm and its affiliates make money. We are
not requiring firms to discuss all of the fees and costs together as proposed, to address
comments and feedback that the section was complicated and overwhelming. We are
also requiring a firm to include cross-references to more detailed information about
the firm’s fees.

A description of the standard of conduct with conflicts. We are placing the description
of the standard of conduct under the same heading as a summary of conflicts in order
to help retail investors better understand the relationship between the standard of

conduct and conflicts.
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e Broadening the types of conflicts disclosure. We are requiring firms to disclose
information on the topics that were required in the proposal—i.e., proprietary
products, third-party payments (shelf space and revenue sharing arrangements), and
principal trading. But we are requiring firms without these conflicts to disclose at
least one material conflict. We are also requiring a firm to include cross-references to
more detailed information about the firm’s conflicts of interest.

¢ Financial professional compensation. We are adding a separate section that will
require a firm to highlight how its financial professionals are compensated and the
conflicts of interest those payments create. This disclosure will distinguish firm-level
from financial professional-level conflicts.

The proposal would have included one section summarizing fees and costs, one section
summarizing conflicts of interest, and one section discussing the applicable standards of conduct.
The principal fees were also discussed at the beginning of the services section, and for
standalone investment advisers and broker-dealers, the section discussing fees and costs and the
section discussing conflicts of interest were separated by a section discussing comparisons
between investment advisers and broker-dealers. Commenters suggested locating fee and
conflict disclosures more closely together, and several sample relationship summaries submitted
by commenters placed the fees and conflicts sections in close proximity to each other.3”® As

noted, we learned from an interview-based study submitted by a commenter that investors could

373 See,e.g., LPL Financial Letter; Betterment Letter I; Primerica Letter; SIFMA Letter; Wells Fargo Letter;
Schwab Letter I.
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have trouble connecting related information when those sections were not closely located.>"*
Observations in the RAND 2018 qualitative interviews and comments submitted on Feedback
Forms also suggested that investors’ level of understanding varied significantly with regard to
the relationship between the applicable standard of conduct and conflicts, and that investors
might be more confused by this relationship when the relationship summary placed these
sections far apart from one another.>”®> We agree that it is important to illustrate the relationship
between fees, conflicts, and standards of conduct. We are therefore combining in Item 3 of the
final instructions the discussions on fees and costs with discussions of firms’ conflicts of interest,
and combining the standard of conduct discussion with the discussion of certain other conflicts
of interest.

a. Description of Principal Fees and Costs and Other Fees

Similar to the proposal, firms will be required to summarize the principal fees and costs
that retail investors incur with respect to their brokerage and investment advisory accounts, and

the conflicts of interest they create.

34 See supra footnote 362 and accompanying text.

See RAND 2018, supra footnote 13 (in qualitative interviews, participants struggled to reconcile
information in the conflicts of interest section with obligations section). Among commenters on Feedback
Forms who indicated that the relationship summary was too technical or that topics could be improved,
many commented that sections addressing fees and costs, obligations and conflicts of interest needed
clarification or better explanation. See Feedback Forms Comment Summary, supra footnote 11 (summary
of responses to Question 4). Some Feedback Form commenters suggested changes to the order of
information about fees, conflicts and obligations or offered other comments suggesting that the order of the
topics was confusing. See Anonymous28 Feedback Form (“Conflicts of Interest should come right after
Obligations to You.”); Asen Feedback Form (“Somewhat I would prefer to see conflicts before fees™);
Lee2 Feedback Form (comment responding to Question 3(b), whether order is appropriate, “[cJonflicts
seems buried too deeply”); Smith1 Feedback Form (“The transactions comment in the fees section seems
like it would also fall underthe conflicts of interst [sic] section™).
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As noted above, commenters generally supported the Commission’s goal of providing
investors with reliable and straightforward information about the fees they pay and suggested
making this information more prominent and located towards the front of the relationship
summary.®’®  Similarly, observations in the RAND 2018 report, and other surveys and studies,
and comments from investors at roundtables and in Feedback Forms, overwhelmingly supported
including fee disclosure in the relationship summary and showed that investors believe that
information about fees and costs is important to understanding their relationship with a financial
professional.®’” The RAND 2018 survey reported, however, that survey participants were more
likely to rate the proposed relationship summary section on fees and costs as “difficult” or “very
difficult” to understand and would add more detail.>"® In the RAND 2018 qualitative interviews,
participants generally understood that this section would provide information on the types of fees
they could possibly pay, but also found the section overwhelming with the number of various
types of fees and had some difficulty with language, including certain terms.®”® Some

participants also did not appear to synthesize information about fees and conflicts of interest to

376 See supra footnotes 366-367 and accompanying text.

317 See supra footnotes 368-369 and accompanying text.

378 See RAND 2018, supra footnote 13 (in the RAND 2018 survey about40% rated the difficulty of the
section on fees and costs as “justright” and 35% rated the section on fees and costs as “difficult” or “very
difficult”; about 30% of survey respondents suggested adding more detail).

379 See RAND 2018, supra footnote 13 (“Participants struggled with terms in this section. ... Words that

participants flagged include ‘markup,” ‘markdown,” ‘load,” ‘surrender charges,” ‘wrap fee’ and

‘custody.’).
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be able to apply it.38° Other surveys and studies, and comments provided on Feedback Forms,
also indicate that investors both want additional information about fees and costs and found this
information difficult to understand.*®' Several commenters also said that information on fees and
costs was not straightforward and used too much technical jargon.®®? In addition, the IAC
recommended that the Commission adopt a uniform, plain English document that covers basic
information about fees and compensation, among other topics.>®® The Feedback Form
commenters and observations reported in the RAND 2018 report and other surveys and studies
reaffirms our view that it is critical for retail investors to better understand the fees and costs
incurred with their investments and related conflicts of interest. This section has been revised to
further our policy objective of helping investors better understand such fees, costs, and conflicts

of interest.

380 See RAND 2018, supra footnote 13 (“[O]ne participant could clearly put differences in fees related to each

type of account [but] when asked about which type of financial professional has an incentive to encourage

investors to buy and sell securities frequently ... incorrectly answered.”).
381 See Kleimann |, supra footnote 19 (finding that “[pJarticipants expected to pay for transactions in a
Brokerage Accountor the quarterly fee for an Advisory Account, but they were surprised by the
proliferation of additional fees. ... Participants also commented on the introduction of many new terms);
Cetera Letter 1l (Woelfel) suprafootnote 17 (78% of survey respondents strongly orsomewhat agreed that
information on fees and costs was clearly presented, rating below sections describing the firm’s obligations
and the services that the firm provides.); Feedback Forms Comment Summary, supra footnote 11
(summary of responses to Question 4) (41 commenters on Feedback Forms (44%) indicated thatone or
more topics on the relationship summary is too technical or could be improved; 23 included comments
indicating that information about fees and costs is too technical or needed to be more clear).
382 See e.g., IAA Letter I (stating that retail investors are unlikely to understand the use of “technical terms and
industry jargon” with respect to fees in the relationship summary); see also AARP Letter; Fidelity Letter.

383 See IAC Broker-Dealer Fiduciary Duty Recommendations, supra footnote 10.
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Description of Principal Fees and Costs. First, using the heading “What fees will I
pay?”,*8 firms will summarize their principal fees and costs that retail investors will incur for
brokerage or investment advisory services, including how frequently such fees are assessed and
the conflicts of interest they create.3®° Broker-dealers must describe their transaction-based
fees®®® and investment advisers must describe their ongoing asset-based fees, fixed fees, wrap fee
program fees, or other direct fee arrangements.®” The fees described by investment advisers
should align with the type of fee(s) disclosed in response to Form ADV Part 1A, Item 5.E, but
they should be summarized in a way that provides retail investors a high-level overview.®

Although the proposal required firms to include information about their principal fees and
costs, much of the wording was prescribed. For instance, the proposed instructions included
prescribed wording to describe transaction-based fees and asset-based fees and the incentives

that each of those fees create.>®® The proposed instructions also required firms to use technical

384 Item 3.A. of Form CRS.

385 Item 3.A.(i) of Form CRS.
386 Item 3A.(i)(a) of Form CRS.
387 Item 3.A.(i)(b) of Form CRS.

388 Item 3.A.(i)(b) of Form CRS. In addition, investment advisers must include information abouteach type of

fee they report in Form ADV that is responsiveto Item 3.A. of Form CRS.
389 Dual registrant broker-dealers, for example, were required to include the following wording on transaction
based fees: “You will payus a fee every time you buy or sell an investment. This fee, commonly referred
to as a commission, is based on the specific transaction and not the value of your account.” Proposed Item
4.B.1. of Form CRS. Dual registrantinvestment advisers were required to include the following wording
on asset-based fees:“You will pay an on-going fee [at the end of each quarter] based on the value of the
cashand investments in your advisory account.” If the asset manager charged anothertype of fee instead
of an asset-based fee, it was required to briefly describe that fee and how frequently it was assessed.
Investment advisers that charged an ongoing asset-based fee would have been required to include the
following: “The more assets you have in the advisory account, including cash, the more you will pay us.
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terms and explain their definitions (e.g., “mark-up” or “mark-down,” “load,” and “custody”).>*°

Additionally, firms providing advice about investing in wrap fee programs were required to
include several more prescribed sentences.>*! Finally, dual registrants were required to state
when a retail investor may prefer a brokerage or investment advisory service from a cost

2

perspective,®? and wrap fee program providers had to explain when a retail investor may prefer a

wrap fee program.3®* Commenters argued that in many cases the prescribed wording was

We therefore have an incentive to increase the assets in youraccountin order to increase our fees. You pay
our fee [insert frequency of fee (e.g., quarterly)] even if you do notbuy or sell.” Broker-dealers would
have been required to include the following: “The more transactions in your account, the more fees we
charge you. We therefore have an incentive to encourage you to engage in transactions.” Proposed Items
4B.5. and4.C.8. of Form CRS.
390 Broker-dealers were required to state the following (emphasis required): “With stocks or exchange-traded
funds, this fee is usually a separate commission. With other investments, such as bonds, this fee might be
part of the price you pay for the investment (called a ‘mark-up’ or ‘mark down’). With mutual funds, this
fee (typically called a ‘load’) reduces the value of your investment.” Proposed Item 4.B.2.(a) of Form
CRS. Investment advisers were required to state, if applicable, that “a retail investorwill pay fees toa
broker-dealer or bank that will hold the retail assets and that this is called custody.” Proposed Item 4.C.6.
of Form CRS.
391 Investment advisers that provided advice to retail investors about investing in wrap fee programs were
required to include the following (emphasis required): “We offer advisory accounts called wrap fee
programs. In awrap fee program, the asset-based fee will include most transaction costs and fees to a
broker-dealer or bank that will hold your assets (called ‘custody’), and as a result wrap fees are typically
higher than non-wrap advisory fees.” If the investment adviseroffered a wrap fee program as well as
anothertype of advisory account, it was required to include: “For some advisory accounts, called wrap fee
programs, the asset-based fee will include most transaction costs and custody services, and as a result wrap
fees are typically higher than non-wrap advisory fees.”
392 Dual registrants were required to include the following: “An asset-based fee may cost more thana
transaction-based fee, but you may prefer an asset-based fee if you want continuing advice or want
someone to make investment decisions for you.” Proposed Item 4.C.10. of Form CRS.
393 Investment advisers that provided advice to retail investors about investing in wrap fee programs were
required to include the following (emphasis required): “You may prefer a wrap fee program if you prefer
the certainty of a [insert frequency of the wrap fee (e.g., quarterly)] fee regardless of the number of
transactions you have.” Proposed Item 4.C.10. of Form CRS.
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confusing and not accurate.®®* For example, several commenters indicated the proposed fee
discussion was unnecessarily technical and suggested the relationship summary avoid the use of
jargon (e.g., terms like “asset-based fee” and “load™) in this section.3®> Several roundtable
participants also said that they did not understand these terms,®°® as did some participants in
investor studies and surveys.3®” Other commenters noted that the wording in the proposal was
too binary.3*®  Another commenter argued that certain prescribed wording was obvious to retail
investors and did not add value to the retail investor.3°

In an effort to balance the goal of educating retail investors with the need to provide firms

with enough flexibility to tailor the disclosure to their services and investments, we have decided

See, e.g., CFA Institute Letter | (suggesting thatthe Commission revise the proposed wording to reflect the
effect on costs in a more even-handed manner); ACLI Letter (stating that the prescriptive nature of the
disclosures does not sufficiently allow for diverse business models to be explained); IAA Letter | (stating
that the prescribed language comparing investment advisers to broker-dealers does notinclude important
information and may confuse retail investors, and that the prescribed language associated with fees based
on assets under management, while technically correct, misses an important point—namely thatan adviser
earns more when the client’s portfolio performs better and earns less when the portfolio performs less well
aligns the adviser’s interest with the client’s interest, rather than the reverse); FSI Letter I (stating that
prescribing language in the relationship summary may confuse retail investors); Comment Letter of Paul
Hynes (Jul. 31, 2018) (“Paul Hynes Letter”) (stating that the prescribed wording is inaccurate by suggesting
thatinvestment advisers can sell variable annuities); ACLI Letter (stating that the Fees and Costs section is
replete with required statements that may be unnecessary/misleading).

395 CFA Letter I; AARP Letter; IAA Letter I.

396 See, e.g., Miami Roundtable; Houston Roundtable; Philadelphia Roundtable.

397 See RAND 2018, supra footnote 13 (in qualitative interviews participants asked for definitions of
“transaction-based fee,” asset-based fee,” and struggled with terms such as “mark-up,” “mark-down,”
“load,” surrender “charges” and “wrap fee”); see also Kleimann 1, supra footnote 19.

398 See, e.g., CFA Letter I; Margolis Feedback Form (stating that the wording assumed that a retail investor
would pay either a transaction-based fee or an asset-based fee for a brokerage or advisory account,
respectively, and did not capture other fee structures).

399 See Wells Fargo Letter.
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to remove from the Instructions the prescribed wording we proposed about fees and costs.*?°

Specifically we are replacing the prescribed wording with a requirement to describe the firm’s
principal fees and the conflicts of interest they create. We have also included examples in the
instructions of statements that would describe certain principal fees. We have concluded, based
on consideration of the comments and investor feedback, that the proposed requirements did not
reflect the fees for all firms and, depending on firms’ business models, could be confusing.
Instead the relationship summary will focus on a high level summary of fees. Having considered
comments, we believe this more flexible approach will better facilitate meaningful disclosure in
the relationship summary, as well as conversations between the retail investor and his or her
financial professional, and help the retail investor decide on the types of services that are right
for him or her. Additionally, we believe that certain definitions and concepts explained in the
proposed relationship summary can be better explained in other ways, such as through layered
disclosure that explain technical terms as appropriate for the specific firm (e.g., “hovers”).***
Further, requiring firms to draft their own descriptions will allow them to tailor the description to
their particular business models, including the fees their prospective customers and clients will

most commonly incur, which will make the discussion more accurate and relevant and further

help facilitate retail investors’ comprehension.

400 As discussed furtherbelow, we are not eliminating all prescribed wording for this section and are requiring

firms to include the following statement: “You will pay fees and costs whetheryou make or lose money on
your investments. Fees and costs will reduce any amount of money you make on your investments over
time. Please make sure youunderstand what fees and costs you are paying.”.

Firms are also encouraged to fully explain any technical terms that they use to describe their fees. We also
believe that Investor.gov can be a resource for this information, and the relationship summary will highlight
Investor.gov/CRS where educational material is available.
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In addition, we are not including the proposed prescribed wording with respect to wrap

402 Instead, investment advisers that offer these services to retail investors should

fee programs.
include disclosure about the relevant fees and conflicts of interest, and explain the program. We
are including instructions encouraging investment advisers with wrap fee programs to explain
that asset-based fees associated with the wrap fee program will include most transaction costs
and fees to a broker-dealer or bank that has custody of these assets, and therefore are higher than
a typical asset-based advisory fee.*?®

We also removed the proposed disclosures about which type of service or account is
better for a retail investor. Specifically, the proposal would have required firms to include
prescribed wording about when a retail investor may prefer paying a transaction-based fee or an

asset-based fee. *** Although some commenters did not object to the proposed prescribed

wording and some included it in their mock-ups,*®® several commenters raised concerns.*® For

402 The proposalrequired certain prescribed wording describing wrap fee programs. See Proposed Item 4.C.3.

of Form CRS.
403 Item 3.A.(i)(b) of Form CRS.

The proposalrequired standalone investment advisers and standalone broker-dealers to state that a retail
investormay prefer paying “a transaction-based fee from a cost perspective, if you do not trade often or if
you plan to buy and hold investments for longer periods of time.” or “an asset-based fee if you want
continuing advice or want someone to make investment decisions for you, even though it may cost more
than a transaction-based fee.” Proposed Items 5.A.4. and 5.B.6. of Form CRS. Dual registrant broker-
dealers were required to include the following: “From a cost perspective, you may prefer a transaction-
based fee if you do nottrade often or if you plan to buy and hold investments for longer periods of time.”
Proposed Item 4.B.6. of Form CRS. Dual registrant investment advisers that charged an ongoing asset-
based fee were required to include the following: “An asset-based fee may cost more than a transaction-
based fee, but you may prefer an asset-based fee if you want continuing advice or want someone to make
investment decisions for you.” Proposed Item 4.C.10. of Form CRS.

408 See, e.g., LPL Financial Letter; Betterment Letter I; IRI Letter.

406 See supra footnote 394.
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example, one commenter argued that the required wording could be false and misleading, noting
that the required statements do not take into account that transaction-based fees are not
necessarily more affordable for buy-and-hold investors who do not trade often, many broker-
dealers offer higher-cost investment products (e.g., variable annuities, non-traded REITs, and
private placements), and many investment advisers recommend investments with lower

operating expenses than those sold by brokers.*%

We have concluded that the proposed required
wording did not capture all of the information that, in certain circumstances, would be necessary
to help retail investors reasonably assess whether a particular service and its associated fees will
be better for them. Instead, the relationship summary provides information about what the firm
offers and encourages discussion with conversation starters. Such a discussion—facilitated by
Form CRS—is more appropriate between the financial professional and the retail investor about
the firm’s specific offerings and associated fees and conflicts, and the retail investor’s specific
circumstances.

The proposal also required firms to state whether their fees vary and are negotiable and to
describe the key factors that would help a reasonable retail investor understand the fee that he or

408

she is likely to pay for services. In the RAND 2018 qualitative interviews, some participants

were confused by the statement about fees being negotiable and most mock-ups commenters

407 See CFA Letter I.
408 Proposed Items 4.B.3. and 4.C.5 of Form CRS. The instructions included examples of such key factors (for
a broker-dealer, this may be how much the retail investor buys or sells, what type of investment the retail
investorbuys or sells, and what kind of account the retail investor has with a firm; for an investment
adviser, this may include the services the retail investorreceives and the amount of assets in the retail
investor’s account). Investmentadvisers were also required to state that a retail investor could be required
to pay fees when certain investments are sold (e.g., surrendercharges for selling variable annuities).
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submitted did not include this disclosure.*®® We did not include this requirement in the final
instruction. It is important to instead focus the relationship summary on information about fees
that retail investors identified as important to their assessment of firms. Given the comments and
investor testing results showing that the fee section was technical and difficult to understand, we
believe that the final instructions will help investors focus on the information the final
instructions do require. We believe that removing information about negotiability should help
achieve this objective.

In another modification from the proposal, we are requiring firms to discuss the conflicts
of interest created by their principal fees and costs rather than prescribing specific wording about
those conflicts. We are making this change in response to commenters, who pointed out that the
conflicts of interest created by principal fees can vary in more ways than our prescribed wording

contemplated.**°

Instead of prescribed wording, the final instructions include a requirement that
firms explain the conflict of interest their principal fees create, as well as examples of how a firm
may communicate certain conflicts of interest. These examples are the same conflicts the
proposed instructions required. For instance, a broker-dealer could disclose its conflicts of

interest related to transaction-based fees by stating that a retail investor would be charged more

409 See RAND 2018, supra footnote 13 (noting that the phrase stating that fees are negotiable and may vary

concerned participants, and many noted that it made them feel as if they pay too much). Similarly, see
Anonymous28 Feedback Form (“If fees are negotiable, when is this done?”); see also mock-ups in IAA
Letter I; Robinson Letter; Primerica Letter; LPL Financial Letter, SIFMA Letter; Schwab Letter I; Fidelity
Letter.
410 See, e.g., Comment Letter of Invesco Advisers, Inc. (Aug. 7, 2018) (“Invesco Letter”); Committee of
Annuity Insurers Letter; IAA Letter I; see also CFA Institute Letter I (noting that investors “will most
likely focus on thefees and costs discussion and should be alerted to the fact that in addition to different fee
arrangements and structures, different practices and conflicts may also result in higher costs.”).
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when there are more trades in his or her account and that the firm may therefore have an

incentive to encourage a retail investor to trade often.*!

Investment advisers that charge an
asset-based fee could disclose related conflicts of interest by stating that the more assets in a
retail investor’s advisory account, the more the retail investor will pay in fees, and the firm may
therefore have an incentive to encourage the retail investor to increase the assets in his or her
account.**? Firms that offer variable annuity and variable life insurance products could disclose
that they have a financial incentive to offer a contract that includes optional benefit features,
which may entail additional fees on top of the base fee associated with the contract, that they
may encourage contract owners to select investment options with relatively higher fees, or that
they may offer the contract owner a new contract in place of the one that he or she already owns.
Finally, we also have included a note in the final instructions that an investment adviser
receiving compensation in connection with the purchase or sale of securities should consider the
applicability of the broker-dealer registration requirements of the Exchange Act and any
applicable state securities statutes.**®

Description of Other Fees and Costs. Firms also will be required to describe other fees
and costs related to their brokerage and investment advisory services and investments, in

addition to the firm’s principal fees and costs, that the retail investor will pay directly or

indirectly. Firms must list examples of the categories of the most common fees and costs that

411 Item 3.A.(i).a. of Form CRS.
412 Item 3.A.(i).b. of Form CRS.

413 See Item 3.A.(i).b of Form CRS. This statement is consistent with Part 2A of Form ADV.
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their retail investors will pay directly or indirectly.*** Those fees and costs may include, for
example, custodian fees, account maintenance fees, fees related to mutual funds and variable
annuities, and other transactional fees and product-level fees.**® With regard to product-level
fees, in particular, firms may wish to highlight certain fees such as distribution fees, platform
fees, shareholder servicing fees and sub-transfer agency fees, in order to enhance the retail
mvestor’s understanding of these fees to the extent applicable to the customer’s transactions,
holdings, and accounts.

We recognize that the fees and costs that a firm determines to be the most common will
vary and depend on particular products and services the firm offers and the fee arrangements
associated with those products and services. Generally, in making this determination, firms
should consider, for example, the amount of the fee (including whether the fee varies based on
options the investor may select such as optional benefits and the investment options that a
contract owner may select in the context of variable annuities and variable life insurance
products), the likelihood that the fee will be applicable, whether the fee is ordinarily assessed on
a significant number of the firm’s clients, whether the fee is associated with a product or service
that the firm frequently recommends or provides, whether the fee is contingent upon certain
events the investor should be made aware of, the effect on returns, and the magnitude of the
conflict of interest it may create. For example, an investment adviser should consider discussing

commissions that are charged when an investment is bought or sold. A firm that commonly

414 Item 3.A.(ii) of Form CRS.

415 Item 3.A.(ii) of Form CRS.
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offers an investment that includes a surrender fee—for example, a variable annuity or variable
life insurance contract is sold as a long-term investment that may entail relatively high surrender
fees—should consider disclosing that a retail investor could be required to pay fees when certain
investments are sold.

The proposal similarly required firms to state that retail investors will pay other fees in
addition to the firm’s principal fees. Like the final instructions, the proposal required disclosure
of the other fees related to the services or account such as custodian fees, account maintenance
fees, and account inactivity fees, and included these other fees in the same section discussing the
firm’s principal fees.*!® The proposal also required that all firms disclose that certain
investments imposed additional fees, including fees that reduce the value of investments over
time (e.g., mutual funds and variable annuities) and fees paid when an investment is sold (e.g.,
surrender charges for selling variable annuities).*!” Observations reported from RAND 2018
qualitative interviews and another study indicated that some investors could become
overwhelmed with the number of various types of fees and many were surprised that so many

different types of fees could apply in addition to a firm’s principal fee.*'® At the same time,

416 Proposed Items 4.B.4. and 4.C.6. of Form CRS. Specifically, the proposalrequired broker-dealers to state,

if applicable, thata retail investor will pay other fees in addition to the firm’s principal fees, including, but

not limited to, custodian fees, account maintenance fees and account inactivity fees. The proposal required
investment advisers to state, if applicable, thata retail investorwill pay transaction-based fees when it buys
and sells an investment for the retail investorand that retail investors will pay, if applicable, custodian fees,
and other fees such as those for account maintenance services.

7 Proposed Items 4.B.2.(b) and 4.C.4. of Form CRS.
418 RAND 2018, supra footnote 13 (qualitative interview results); Kleimann |, supra footnote 19. Similarly,
see Anonymous02 Feedback Form (“Do companies charge all these fees? Maybe use words like ‘may
charge’”); Anonymous28 Feedback Form (“The section on fees might better be presented in a chart—no
mention is made of front and backend loads.”).
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investors participating in surveys and studies and investors providing comments on Feedback

Forms have indicated that more information would be helpful.**®

Industry commenters,
commenters representing investors, and commenters on Feedback Forms, and roundtable
participants supported some disclosure regarding product-level fees, though commenters differed
in the level of suggested detail on such fees.*?° For instance, one commenter stated that the
relationship summary should reveal all fees and commissions for all purchases.*?* Other
commenters, however, believed that a link to the prospectus should sufficiently satisfy disclosure
requirements regarding mutual fund fees and expenses.*?? Another urged the Commission to
provide a list of examples of transaction-based fees.*?*

We agree that understanding these fees is important so that retail investors have the

necessary information to evaluate between firms, firm types (i.e., investment adviser, brokerage,

or dually registered), and firm services, accounts, and products so that they can select what is

419 See RAND 2018, supra footnote 13 (qualitative interview results), Kleimann 1, supra footnote 19;

Kleimann I, supra footnote 19 (in study testing investor reaction to alternate design of relationship
summary, participants continued to focus on additional fees and wanted additional information on fees); see
also Feedback Forms Comment Summary, supra footnote 11 (summary of responses to Question 5) (of 48
Feedback Forms with narrative comments suggesting additional information to be required in the
relationship summary, 29 suggested that additionalinformation about fees and costs would be helpful).
420 See Fidelity Letter; CFA Letter I; see also Anonymous11 Feedback Form (“...disclose specific fees for
different types of securities”); Caddess Feedback Form (“description of brokers buying one ‘loaded’ fund
and then selling it soon after to buy a more ‘suitable loaded’ fund is not vivid enough.”); Fo ntaine
Feedback Form (“More on the mutual fund loads and class shares Load”); Malone Feedback Form
(“Suggest fees monthly associated with each fund by type”); Mennella Feedback Form (“In addition to
paying a management fee what is the cost of the underlying investments such as mutual funds, liquid
alternatives, seperately [sic] managed accounts, transaction costs, etc.?””); Houston Roundtable;
Philadelphia Roundtable.

421 Comment Letter of Tony Greiner (Jul. 14, 2018).
422 Comment Letter of Oppenheimer Funds (Aug. 7, 2018) (“Oppenheimer Letter”); TIAA Letter.

423 Comment Letter of the Investment Company Institute (Aug. 7, 2018) (“ICI Letter”).
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right for them. We continue to believe drawing retail investors’ attention to these additional fees
is important because they have an impact on investors’ investment returns over time.
Accordingly, we are requiring disclosure of these types of fees and listing examples of categories
as proposed. The final instructions, however, make clear that firms can use their own wording,
and only require examples of the most common fees and costs. As discussed below, firms will
be required to include cross-references to more specific information, and will be permitted to use
tools to help investors learn about these fees and costs in an interactive way without
overwhelming retail investors with the additional information. We believe that this approach
balances providing short, understandable disclosures about additional fees and costs with
investors’ interest in understanding more about fees and costs.

Additional Information. Finally, in a change from the proposal, firms will be required to
state: “You will pay fees and costs whether you make or lose money on your investments. Fees
and costs will reduce any amount of money you make on your investment over time. Please
make sure you understand what fees and costs you are paying.”*** The first sentence replaces a
statement in the proposal that some investments impose additional fees that will reduce the value
of the retail investor’s investment over time. Given the importance of assisting investors to
understand the impact of fees and costs, we are requiring prescribed wording in this instruction.

The prescribed wording discloses to investors a key term under which a service will be offered,

424 Item 3.A.(iii) of Form CRS.
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namely the fact that the service will not be free and that the cost of using the service will exist
regardless of investment performance.*?®

Firms must also include specific cross-references to more detailed information about their
fees and costs.*?® The cross-reference must, ata minimum, include the same information as, or
contain information equivalent to that required by, the Form ADV Part 2A brochure (specifically

427 If the firm is a broker-

Items 5.A., B., C., and D.) and Regulation Best Interest, as applicable.
dealer that does not provide recommendations subject to Regulation Best Interest, to the extent it
prepares more detailed information about its fees, it must include specific references to such
information.*?® The final instructions require firms to use text features to make this additional
information more noticeable and prominent in relation to other discussion text.*?® Firms may
choose to provide a hyperlink, or other means of facilitating access, that leads directly to the
relevant Regulation Best Interest disclosure or section of Form ADV, or they may choose to

create an additional page that contains the same or equivalent information.**® For example, a

firm may decide to include information on a different website.

428 See Zauderer v. Office of Disciplinary Counsel,471 U.S. 626, 651 (1985) (upholding required disclosure of
factual information aboutterms of service, including that clients would still be liable to litigation costs even
if their lawsuits were unsuccessful).

426 Item 3.A.(iii) of Form CRS.
421 Item 3.A.(iii) of Form CRS.
428 Item 3.A.(iii) of Form CRS.

429 General Instruction 4.C to Form CRS. For example, firms could use larger or different font; a text box

around the heading or questions; bolded, italicized, or underlined text; or lines to offset the information
from other sections.

430 While drafting these disclosures for Form CRS, investment advisers also are encouraged to consider

whether they can describe the information about fees more clearly in the Form ADV brochure in a more
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The proposed instructions did not include a specific cross-reference to additional fee
disclosure, but the proposal required a cross-reference in the Additional Information section
about where the retail investor could find information about the services offered, and we
requested comment on whether to require firms to include a fee schedule.3! In the RAND 2018
survey, a potential hyperlink to information on fees, however, generated the most interest among

432 Some industry commenters suggested that the relationship summary

survey participants.
should permit hyperlinks to fee schedules, arguing that additional information would be helpful
for retail investors, but that including the fee schedule itself would be unwieldy.*3*  Another
commenter, however, suggested requiring a fee schedule that includes typical breakpoints and
information on likely and/or maximum fees.***

Given the feedback from investors that fee information is important, we believe that

requiring specific references to more detailed information about fees balances the goals of the

relationship summary, to highlight information covering several topics, with investors’ interest in

reader-friendly format. See also General Instructions 3. and 4. of Form CRS (instructions applicable to
electronic delivery). For further discussion ofthese provisions, see supra Section 11.A.3. and footnotes 156
and 158 and accompanying text, and Section 11.B.2.(b) and footnotes 348-349.

431 Proposed Item 7.E. of Form CRS.

432 See RAND 2018, supra footnote 13 (58% of participants selecting “very likely” and another32% selecting
“somewhat likely” to click on a hyperlink relating to fees; no other potential hyperlink generated a majority
with “very likely” usage among any investoror education subgroup). Other investor studies indicated that
participants wanted descriptions of the hyperlinks to be more concrete in terms of what information they
would find, and that, while some participants were interested in additional information, others admitted
they would notfollow thelinks because it was extra effort, they were uninterested, or the link did notitself
suggest what would be there. See Kleimann I, supra footnote 19. In addition, numerous commenters

supported layered disclosure. Seesupra footnote 31 and accompanying text.
433 See CFA Letter I; IAA Letter I; LPL Financial Letter.

434 See Morningstar Letter.
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understanding more about fees. This approach will give retail investors information about the
types of fees at a higher level and then offer more details, permitting the relationship summary to
cover other important topics as well.**® Including a fee schedule in the relationship summary
could make it more difficult to also cover the other topics while maintaining short, digestible
disclosures. Instead, we are not including a fee schedule in the relationship summary but are
requiring cross references to balance providing a shorter document with giving retail investors
easy access to more detailed information.

Conversation Starter. We are also adopting a conversation starter that is designed to
prompt a more personalized discussion regarding the fees and costs that will impact the
particular retail investor’s account. A firm must include the following question for the retail
investor to ask his or her financial professional: “Help me understand how these fees and costs
might affect my investments. If I give you $10,000 to invest, how much will go to fees and
costs, and how much will be invested for me?*30

As discussed above, the proposal included the following “Key Question,” which was
intended to serve as a conversation starter between the retail investor and the financial
professional and to provide the investor an opportunity to receive a quantitative example of the
mpact of fees: “Do the math for me. How much would I expect to pay per year for an advisory

account? How much for a typical brokerage account? What would make those fees more or

435 See supra Section 11.A.3.

436 Item 3.A.(iv) of Form CRS.
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less? What services will I receive for those fees?””**” The Proposing Release discussed the
option of including an example of the impact of fees in the relationship summary, and requested
comment on whether we should require an example showing how sample fees and charges apply
to a hypothetical advisory account and a hypothetical brokerage account, as applicable.**® We
also requested comment on what assumptions firms should make in preparing such an example
and how the information should be presented.*3°

Feedback from the RAND 2018 report, other surveys and studies, roundtables, and the
Feedback Forms showed that retail investors want more information about fees and the impact of
those fees on their investments.**® At some of the roundtables, for example, participants
discussed the utility of adding a hypothetical example in the relationship summary to illustrate

fees.**! Commenters on Feedback Forms also asked for more specific information about the

437 Proposed Item 8 of Form CRS.

438 Proposing Release, supra footnote 5.

439 Proposing Release, supra footnote 5.

440 See e.g., RAND 2018, supra footnote 13 (noting survey results finding that the fees and costs section was
“the section for which the largest share of respondents suggest adding more detail” and investors were
more likely than non-investors to suggestadding more detail to the section on fees and costs (31 percent
versus 25 percent), and in qualitative interviews, “participants expressed that this sectionis overwhelming .
. .and at the same time felt more information would be helpful.” ); Feedback Forms Comment Summary,
supra footnote 11 (summary of responses to Question 5) (narrative answers on 29 Feedback Forms
indicated that additional information about fees and costs would be helpful).

See Washington, D.C. Roundtable (an investorstated that it would be useful for comparing understanding
costs if hypothetical examples were given about how cost affects the investor’s returns); Atlanta
Roundtable (an investor stated that it would be helpful to know the cost of investing a hypotheticalamount
of money); and Philadelphia Roundtable (an investorstated that it would be helpful to see hypothetical
broker and investment adviser fee arrangements for a given investment portfolio to aid in determining
which arrangement may be more appropriate for the investor).
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impact of fees on their investments, such as example fee calculations or ranges of fees.*4?
Commenters supported including a question highlighting fees a retail investor pays.**®
Commenters, including commenters representing investors and individual investors, also
overwhelmingly supported requiring more information to help retail investors understand the
fees and costs associated with their investments, particularly specific examples about how those
fees could affect them.*** Several commenters, however, objected to the inclusion of the key
question addressed above because of the operational challenges present in answering such a
question with respect to a particular retail investor.**> Some argued that anticipated fees are

unknown for broker-dealer customers, while others believed that it is too difficult for firms to

442 See, e.g., Leel Feedback Form (“fees should tell me the fees I can expect to pay”); Anonymous03

Feedback Form (“Create a calculator . . . where theinvestor fills in the amount and the fees for both
scenarios are calculated”); Anonymous06 Feedback Form (“Provide monetary examples. If you invest
$100, then yourfees are...”); Anonymous24 Feedback Form (requesting “more specific examples showing
specific costs”); Baker Feedback Form (“Graphic and hypotheticalexamples could be helpful. Mary invests
$50,000 with a broker-dealer and Jane invests $50,000 with an investment adviser and presentsome
scenarios with each .. . As fees, commissions, etc. may vary and be negotiable, a range of typical, usual,
main-stream commission charges and asset-based fees would be helpful to alert the client to possible
overcharges.”); Bhupalam Feedback Form (““What would make it better is if it has samples of costs in
particular with each firm a client is dealing with.”); Hawkins Feedback Form (“Including some ranges as to
what to expect in fees could help. Also, including information as to the impact thatincreased fees have on
investment returns, long term, would help the average investor.”); Mennella Feedback Form (“I want to
know what an investment is going to cost me over my time horizon ....”).

443 See IAA Letter I; LPL Financial Letter; New York Life Letter; Primerica Letter; RAND 2018, supra
footnote 13 (91% of participants indicated they were “very likely” or “somewhat likely” toask a
supplemental question that addressed the amount of a $1,000 investment thatwould go to fees and costs
rather than being invested for them).

444 See, e.g., CFA Institute Letter I; CFA Letter I; Betterment Letter I; Morningstar Letter; John Hancock
Letter; Comment Letter of Barbara Greenwald (Jul. 12, 2018). See, e.g., Anonymous25 Feedback Form
(“give examples with numbers, showing examples of hypotheticalaccounts”); Baker Feedback Form
(“Graphic and hypothetical examples would be helpful”); Coleman Feedback Form (“Need simple
examples”); Manella Feedback Form (“I want to know what an investment is going to costme over my
time horizon”); Schreiner Feedback Form (“Provide a hypotheticalexample with industry standard fees
...”); see also Atlanta Roundtable; Houston Roundtable; Washington, D.C. Roundtable.

445 See supra footnote 189.
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build out systems for individualized fees.**® Other commenters suggested eliminating this
particular key question and instead requiring firms to include links to investor education

7

materials prepared by the Commission.**” Many commenters were concerned that this key

question would impose new disclosure or recordkeeping requirements.*48

Commenters that supported more fee disclosure had a range of suggestions asto how to
include the additional information. For example, one commenter believed that if hypothetical or
personal fee disclosures are included in the relationship summary, such disclosures should focus
on helping investors understand the effect expenses have on an investment and should make
clear that such an example is for educational purposes.**° One individual advocated for more
transparent fee information, suggesting the relationship summary provide individualized fees or a
specific range of fees.**® Another commenter noted that, in response to a previously
commissioned report revealing participants’ lack of knowledge about fees as well as their desire
for a better understanding of fees, a general chart or graph that depicts the effects of fees on an

1

account would be helpful for investors.*>!  Another commenter included a sample mock

446 See NSCP Letter; Edward Jones Letter (noting that given the range of services available, it would be very

difficult for financial professionals to fully address this question at the outset of the relationship,
particularly for investors selecting transaction-based services); TIAA Letter; LPL Financial Letter;
Primerica Letter; ICI Letter; SIFMA Letter (noting most firms do not currently have systems in place to
allow financial professionals to answer customer-specific questions).

a4t See Prudential Letter.

448 See Edward Jones Letter; see also supra Section 11.A 4.

449 See Invesco Letter (stating that this could be achieved by, for example, a side-by-side bar graph showing

the growth of an investment gross of costs and net of costs).
450 See Wahh Letter.

451 See AARP Letter.
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relationship summary with a numerical example of how the fees might impact a hypothetical
account.**?

Given the importance of fees, we want to encourage retail investors and their financial
professionals to have a conversation to further discuss the particular fees and costs that would
apply to the retail investor, and the impact fees and costs could have on the retail investor’s
investment returns over time, in order to promote investor understanding. After consideration of
the comments received, we are adopting a conversation starter that is designed to elicit a more
personalized discussion regarding the fees and costs that will impact the particular retail
investor’s account, while mitigating the concerns regarding the proposed “Do the math for me”
question posed.*>® We believe that this conversation starter will allow financial professionals to
tailor the conversation to the particular retail investor even if the financial professional does not
provide precise fee information for that individual during the conwversation. For instance, if the
financial professional intends to recommend mutual funds to the retail investor, he or she may
choose to discuss firm- and product-level fees that may apply. The financial professional should
be in a position to explain the fees and costs relevant to that particular retail investor if the
investor chooses a certain type of account and certain investment, even if the financial

professional provides examples and estimated ranges rather than a precise prediction of how

much the investor will pay. In addition, the financial professional should explain how those fees

452 See Betterment Letter | (HotspeX), supra footnote 18 (noting that investors who viewed a redesigned

version of the standalone adviser relationship summary appeared to appreciate the example of how fees
would impact a hypotheticalaccount).

453 See supra Section I1.A 4.
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and costs will work (for example, whether they are upfront charges, taken out of the initial
investment amount, taken out over time, future charges, or charged in another manner) and how
the fees and costs could impact the retail investor’s investment returns over time. Firms may
consider including calculators, charts, graphs, tables, or other graphics or text features to enhance
an investor’s understanding of these fees. Firms may also consider reviewing with their retail
investors the impact of fees on the retail investor’s account on a periodic basis.***

While we agree that examples are important to illustrate the potential impact of fees, we
decline to require firms to provide a hypothetical example in the relationship summary.**®> Our
intent with the proposed ‘Do the math for me” question was that it serve as a conversation starter
and a prompt to encourage the retail investor to ask about the amount she would typically pay
per year for the account, what would make the fees more or less, and what was included in those
fees.*>® We believe that the conversation starter that is being adopted here is consistent with the
proposal’s intent to prompt retail investors to have a conversation with their financial
professional about fees that may impact their investments and account while also addressing the
concerns raised by commenters. We encourage firms to consider ways to provide more

personalized disclosures to retail investors, and we will continue to consider whether to require

more personalized fee disclosure, particularly as operational and technological costs fall.

454 See Regulation Best Interest Release, supra footnote 47, at Section I1.C.1.a.

495 See infra Section IV.D.4 (Alternatives to the Relationship Summary) fora discussion on theinclusion of a

hypothetical fee example.

456 Proposing Release, supra footnote 5.
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b. Other Ways of Making Money, Standard of Conduct, and
Conflicts of Interest

Firms will be required to include disclosure under a single heading describing their
standard of conduct and a summary of certain firm-level conflicts, including the specific
conflicts the proposal required.*>” The proposal required disclosure on both conflicts and the
standard of conduct, but in separate sections. The final relationship summary requires discussion
in one section of other firm-level revenues and conflicts of interest, and the applicable standard
of conduct.**®

We are placing these disclosures together, including the related conversation starter,
because we believe they will more effectively allow retail investors to understand the standards
of conduct for broker-dealers and investment advisers.**® We are also modifying the
requirements for the standard of conduct and conflict of interest disclosures, as discussed in more
detail below.

We continue to believe it is important to highlight the presence of conflicts and their

interconnectedness with how the firm makes money. We recognize that investment advisers,

457 Item 3.B. of Form CRS. For broker-dealers, the heading will state “Whatare yourlegal obligations to me

when providing recommendations? How else does your firm make money and what conflicts of interest do
you have?”; for investment advisers, the heading will state “Whatare your legal obligations to me when
acting as my investment adviser? How else does your firm make money and what conflicts of interest do
you have?”; and for dual registrants that prepare a single relationship summary, the heading will state
“Whatare your legal obligations to me when providing recommendations as my broker-dealer or when
acting as my investment adviser? How else does your firm make money and what conflicts of interest do
youhave?”.

458 Id

459 In addition, retail investors may learn more about investment advisers, broker-dealers, and investing at

Investor.gov/CRS, which will be referenced in a relationship summary’s introduction. See Instruction to
Item 1.B. of Form CRS.
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broker-dealers, and their financial professionals have conflicts that affect their retail investor

clients and customers and believe it is important to underscore this for retail investors.*®°

Similarly, we continue to believe that it is important to provide retail investors with disclosure

regarding a broker-dealer or investment adviser’s legal obligations regarding the required

standard of conduct in a way that is understandable for retail investors.

Standard of Conduct. As proposed, we are adopting a requirement that firms describe

their legal standard of conduct using prescribed wording (the “standard of conduct

disclosure™).

61 In achange from the proposal, however, the final instructions modify both the

460

461

See infra footnote 495 and accompanying text.

Under the proposal, broker-dealers that offer brokerage accounts to retail investors would have been
required to include the following: “[We must act in your bestinterest and not place our interests ahead of
yours when we recommend an investment or an investment strategy involving securities.] When we
provide any service to you, we must treat you fairly and comply with a number of specific obligations.
Unless we agree otherwise, we are notrequired to monitor your portfolio or investments onan ongoing
basis.” The bracketed wording would have been included only if the broker-dealer offered
recommendations subjectto Exchange Act Rule 151-1. See Proposed Item 3.B.(1) of Form CRS. In
addition, such broker-dealers would have had to include the following: “Our interests can conflict with
your interests. [When we provide recommendations, we must eliminate these conflicts or tell you about
them and in some cases reduce them].” The bracketed wording would only have been included if the
broker-dealer offered recommendations subjectto Regulation Best Interest. See Proposed Item 3.B.(2) of
Form CRS.

Under the proposal, investment advisers that offer investment advisory accounts to retail investors would
have had to include the following: “We are held to a fiduciary standard that covers our entire investment
advisory relationship with you. [For example, we are required to monitor your portfolio, investment
strategy and investments on an ongoing basis.]” The bracketed wording would have been omitted if the
investment adviser did not provide ongoing advice. See Proposed Item 3.C.(1) of Form CRS. In addition,
such investment advisers would have had to include the following: “Our interests can conflict with your
interests. We must eliminate these conflicts or tell you aboutthem in a way you can understand, so that you
can decide whether or notto agree to them.” See Proposed Item 3.C.(2) of Form CRS.

The section also required a statement that the firm’s interests may conflict with a retail investor’s interests
and explain the firm’s obligations with respect to those conflicts using prescribed wording. See Proposed
Item 3 of Form CRS.
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content of the standard of conduct disclosure?®

2 and its placement in the relationship summary.

As discussed in more detail below, the final instructions require broker-dealers, investment

advisers, and dual registrants to include a brief statement of the applicable standard of

conduct.

463 In addition, as discussed above, this disclosure is required to be included in the

conflicts of interest section rather than a separate standard of conduct section.

Most commenters did not object to the proposal’s requirement that broker-dealers and

investment advisers provide disclosure regarding their standards of conduct or that such

disclosure be standardized.*®* Results of the RAND 2018 report and other investor studies and

surveys indicate that retail investors view this information as helpful.**> Similarly, commenters

on Feedback Forms indicated that this information was useful.*®® In addition, the IAC

recommended that investors would benefit from receiving uniform, plain-English disclosure

documents with topics, such as, to the extent the Commission does not adopt a uniform fiduciary

462

463

464

465

466

Form CRS also includes a conversation starterregarding broker-dealers and investment advisers’ standards
of conduct. See infra footnote 495 and accompanying text.

Item 3.B.(i)) of Form CRS.
See, e.9., AARP Letter; CFA Institute Letter I; IAA Letter II.

See RAND 2018, supra footnote 13 (almost one third of survey respondents selected this section as one of
the two most useful; almost 60% would keep the length as is and over 15% would add detail); Cetera Letter
Il (Woelfel), suprafootnote 17 (88% of survey respondents somewhat or strongly agreed “the firm’s
obligations to you” is a “very or somewhat important” topic); see also Schwab Letter | (Koski), supra
footnote 21 (“obligations of the firm” ranked third where survey participants were asked to identify four
topics as most important for a firm to communicate”).

Feedback Forms Comment Summary, supra footnote 11 (summary of responses to Question 2(b)) (36

commenters (39%) graded the “Our Obligations to You” section of the relationship summary as “very
useful” and 42 commenters (45%) graded this section as “useful”).
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standard, “what is your legal obligation to me?”*®’ Certain commenters, however, suggested that
the Commission discuss generally applicable information, including standards of conduct, in
investor educational materials instead of requiring firms to do so in their relationship
summaries.*®® A number of these commenters argued that this wording might unintentionally
create an implied contractual relationship subject to a customer’s private right of action.*®® The
prescribed language describing the standard of conduct broker-dealers and investment advisers
owe to their customers and clients is not intended to create a private right of action.

Many commenters, however, found that the specific wording we proposed*’® did not
effectively address investor confusion concerning legal duties applicable to broker-dealers and
investment advisers. Commenters indicated that the proposed wording in this section was
confusing and did not clarify the applicable legal standards.*’* Some commenters argued that
this section included legal jargon inaccessible to retail investors.*’> Others believed that retail
investors are unlikely to understand the difference between “best interest” and “fiduciary,” with

some suggesting that relationship summaries more clearly define the applicable legal standards

467 IAC Broker-Dealer Fiduciary Duty Recommendations, supra footnote 10.

468 See, e.g., Primerica Letter.

469 See ASA Letter; Primerica Letter; Transamerica Letter (requesting a statement from the Commission that

any such private right of action was not intended).

470 See supra footnote 461.

4 See, e.g., AARP Letter; Betterment Letter I; CFA Letter I.

472 See Comment Letter of Fisher Investments (Jul. 31, 2018) (“Fisher Letter”); see also Kleimann 1, supra

footnote 19; RAND 2018, supra footnote 13; Kleimann Il, supra footnote 19.
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sA73

or communicate the differences between “fiduciary” and “best interest. Investment advisers

also expressed concern that retail investors may “wrongly” view “best interest” as a higher
standard of conduct as compared to the fiduciary standard.*”*

Investor feedback through surveys and studies and in comments at roundtables and on
Feedback Forms also showed some confusion. For example, some participants in investor
studies and at one of the roundtables did not understand why conflicts of interest existed if
broker-dealers and investment advisers were held to the standards of conduct described.*”
Investor studies and surveys showed that participants varied in their understanding of differing
obligations for different account types, some viewing brokerage accounts and advisory accounts
as subject to similar standards of conduct but others interpreting the section as conveying that the

two account types are subject to different standards.*’® Observations reported by the RAND

2018 report, other surveys and studies and comments received on Feedback Forms demonstrated

4rs See, e.g., AARP Letter; CFA Letter I; Comment Letter of the Financial Planning Coalition (Aug. 7, 2018)
(“Financial Planning Coalition Letter”).

ara See, e.g., Betterment Letter I; Fisher Letter; IAA Letter I; IAA Letter II.
478 See RAND 2018, supra footnote 13 (in qualitative interviews, participants felt that the conflicts of interest
section contradicted the “Our Obligations to You” section); Miami Roundtable.

476 See RAND 2018, supra footnote 13; see also Kleimann |, supra footnote 19 (“Most participants did not
draw a parallel between the ‘best interest standard’ of the Broker-Dealers and the ‘fiduciary standard’ of
Investment Advisers. Rather, they drew a parallel between ‘specific obligations” with Broker-Dealers and
“fiduciary standards’ with Investment Advisers ... [and] saw these two as similar regulatory obligations.”);
Betterment Letter | (Hotspex), supra footnote 18 (in a survey that tested participant’s comprehension after
viewing a version of the proposed sample standalone adviserrelationship summary, only 26% correctly
identified as false a statement that broker-dealers are held to a fiduciary standard; 71% correctly identified
as true that an adviser (Betterment) would be held to a fiduciary standard).
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that many participants did not understand the meaning of the word “fiduciary” in particular.’’
Investor studies also further observed that, when presented with alternative mock-ups of a
relationship summary designed to clarify this section, some investors still struggled with
understanding the legal obligations of brokers and advisers.*"®

We proposed this section to address investor confusion concerning legal duties applicable
to broker-dealers and investment advisers and, in combination with the key questions about the
financial professional’s legal obligations, to encourage a conversation between the retail investor
and the financial professional about applicable standards of conduct.*’® The prescribed wording
was intended to promote consistency in communicating these standards to retail investors.*®°

We continue to believe that it is appropriate for the final instructions to require broker-
dealers and investment advisers to describe their standards of conduct to investors, because, as
discussed above, we believe that it is important to promote retail investors’ understanding of

these obligations. We also agree with commenters that requiring these firms to include

art See, e.g., RAND 2018, supra footnote 13 (“Some participants had never heard of the word, whereas others

had heard it but did not know what it meant in this context. Others thoughtthe word “fiduciary implies
acting in bestinterest...”); Kleimann I, supra footnote 19 (“Few participants could define ‘fiduciary
standard””); see also Feedback Forms Comment Summary, supra footnote 11 (summary of responses to
Question 4) (On 10 Feedback Forms, commenters specifically asked for a definition or betterexplanation
of'the term “fiduciary.”).
478 See, e.g., Kleimann 1I, suprafootnote 19 (explains that, after redesign of obligations section participants
still struggled to understand the implications of the fiduciary standard for advisers compared to the best
interest standard for broker-dealers); Betterment Letter | (Hotspex), supra footnote 20 (almost one half of
survey participants reviewing a version of the standalone adviser relationship summary designed by
Betterment did not correctly identify as false a statement that broker-dealers are held to a fiduciary
standard).

479 See Proposing Release, supra footnote 5, at n.114 and accompanying text.

480 Proposing Release, suprafootnote5, at n.115 and accompanying text.
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prescribed disclosure regarding these standards of conduct is important in achieving this goal.*!

While the final instructions generally do not require prescribed disclosure in other contexts,*?
we believe that investors should be provided with a consistent articulation of their firm’s legal
obligations regarding their standard of conduct and that the rationale for allowing firms
flexibility to tailor their disclosure in other aspects of the relationship summary does not apply
with respect to the standard of conduct. In this regard, some commenters stated that Form CRS
should be an educational document, which would be a standardized document published and
maintained by the Commission.*®®  While the content of disclosure regarding a firm’s standard of
conduct should be uniform, this disclosure should appear in the relationship summary, which
must be delivered to all retail investors, rather than a separate SEC-staff-created and maintained
publication. In addition, prescribing language for this disclosure does not raise the same
concerns that commenters raised about prescribed language generally. For example, we are
permitting more flexibility in how firms describe their fees and services in response to comments
that some of the prescribed wording, for example, was not necessarily applicable to their

business and could make investors confused.*®*

By contrast, a legal standard of conduct, whether through an investment adviser’s

But see footnotes 468-469 and accompanying text.
482 As discussed inmore detail above, many commenters who believed that the final instructions should not
require prescribed disclosure focused on other aspects ofthe relationship summary, such as disclosure
regarding a description of a firm’s services. See supra Section 11.A.1.

483 See, e.g., Primerica Letter.

484 See supra Section 11.A.1. One commenter noted that requiring prescribed disclosure in some circumstances

may not be accurate for all business models and could mislead investors. See CFA Letter I.
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fiduciary duty, Regulation Best Interest, or both, will apply to all firms delivering the
relationship summary that provide recommendations or investment advice, and prescribing
language will avoid investor confusion when describing the applicable standard. Indeed, it may
be confusing to investors comparing relationship summaries among prospective firms to see the
same legal standard described differently among these firms. The required statements about the
legal standard of conduct are disclosures of purely factual information about the terms under
which the firms’ services will be made available to investors.*&®

We have determined, however, that the proposed standard of conduct disclosure may not
have appropriately addressed investor confusion. While the proposal was intended to provide
retail investors with simple, easily understood disclosure, we agree with commenters and results

486

from investor studies and surveys,” " that the relationship summary could be revised in a manner

that would be more beneficial to retail investors,*®’

especially in light of the similarity between
broker-dealers’ and investment advisers’ legal obligations to retail investors with respect to their
standards of conduct when providing recommendations or advice under the rules and

interpretations we are adopting concurrently.*%®

In this regard, we have modified the standard of
conduct disclosure to include it within the conflicts of interest section of the relationship

summary and to contain simplified wording that is short, plain language, and user-friendly but

485 See Zauderer, 471 U.S. at 651; Milavetz,559 U.S. at 250.

486 See supra Section IL.A.

487 See, e.g., AARP Letter.

488 See Fiduciary Release, supra footnote 47; Regulation Best Interest Release, supra footnote 47.
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still describes the key components of a broker-dealer’s or investment adviser’s standard of
conduct when providing recommendations or advice.*2°

First, we are modifying the standard of conduct disclosure so that it is required to be
provided under a modified heading®® in the conflicts of interest section.*** While broker-dealers’
and investment advisers’ legal obligations regarding their standard of conduct apply not just in
the context of conflicts of interest,*> we believe that requiring this disclosure to be included in
the conflicts of interest section will provide a retail investor with a greater ability to discern how
a particular legal obligation regarding a standard of conduct may affect him or her by describing
the application of that obligation in the context of conflicts of interest, which was a primary

concern for retail investors and commenters alike.*%3

In addition, this placement is supported by
observations reported in the RAND 2018 qualitative interviews and another study, which
indicated that some participants struggled with how to reconcile the conflicts of interest section

with the legal obligations section because they were discussed separately.*%*

489 The final instructions provide that if a required disclosure or conversation starteris inapplicable or specific

wording required by the instructions is inaccurate, firms may omit or modify that disclosure or
conversation starter. See General Instruction 2.B. to Form CRS. We notethat, like the proposal, the
standard of conduct disclosure distinguishes between broker-dealers that provide recommendations subject
to Regulation Best Interest and broker-dealers that do not provide recommendations subject to Regulation
Best Interest. See infra footnote 507 and accompanying text.

490 Item 3.B. of Form CRS; see also supra footnote 457.

491 Item 3 of Form CRS.

492 See Regulation Best Interest Release, supra footnote 47 and Fiduciary Release, suprafootnote 47.

493 See Proposing Release, supra footnote 5, at Section 11.B.6; suprafootnote 475 and accompanying text.

494 See, e.g., RAND 2018, supra footnote 13 (noting that “[sJome participants expressed appreciation that the

firm was being transparent about its conflicts of interest, but many participants struggled with how to

150



Second, in the conversation starter relating to this section, we are requiring firms to
include the following question: “How might your conflicts of interest affect me, and how will
you address them?*%°  As discussed above, we believe that including questions for investors to
ask their financial professionals is an important component of the relationship summary. This
question also underscores for retail investors that investment advisers and broker-dealers have
conflicts that may create incentives to put their interests ahead of the interests of their retall
clients and customers.*®® As a corollary, it also underscores for retail investors how investment
advisers and broker-dealers address these conflicts of interest in discharging their legal
obligations regarding their standards of conduct to these investors. We believe that this
requirement will improve a retail investor’s understanding of the standard of conduct owed by
his or her financial professional by helping the investor to better understand its application to
him or her.

Unlike the proposal,*®’

the final instructions do not require prescribed disclosure
summarizing how a firm’s standard of conduct would require it to address conflicts of interest.

As discussed above, commenters found the proposal’s standard of conduct disclosure

confusing.*®® After considering comments and observations reported in surveys and studies, we

reconcile the information in this section with the previous ‘Our Obligations to You’ section.”); Kleimann I,
supra footnote 19; see also infra footnote 505 and accompanying text.

498 Item 3.B.(jii) of Form CRS.

496 See supra Section 11.A 4.

497 See Proposed Items 3.B.2. and 3.C.2. of Form CRS.

498 See supra footnote 471 and accompanying text. See also RAND 2018, supra footnote 13 (noting that one

“participant pointed out that the obligations section had said that any conflicts of interest would be reduced
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recognize that the proposed disclosures were confusing, particularly the prescribed disclosure
attempting to explain concepts of full and fair disclosure, mitigation, and informed consent.*°°
Accordingly, we are removing this wording to shorten the disclosure and to provide more focus
on the rest of the disclosure required in this section, as we believe this should improve investor
comprehension. We believe that clearly disclosing to investors that firms have an obligation to
act in the best interest of a client or customer and also simultaneously have conflicts of interest is
more important than describing the particular aspects of firms’ general duty to disclose, mitigate,
or obtain informed consent to conflicts, as applicable. Instead of this disclosure, we are requiring
a conversation starter to encourage firms to discuss with retail investors how their standards of
conduct require them to address conflicts of interests. In addition, we believe that the discussion
prompted by the conversation starter accompanied by examples of conflicts of interest®®® will
provide retail investors with specific illustrations of how a firm’s standard of conduct can apply,
which could encourage investors to ask more detailed questions about how firms address their
conflicts.

Finally, we have modified the standard of conduct disclosure for broker-dealers and

investment advisers to reduce the amount of required disclosure,®®! to focus the disclosure on the

and disclosed [but] the conflicts of interest section does not mention disclosing or reducing conflicts);
Kleimann Il, supra footnote 19 (“Most participants did not understand how conflicts would be resolved ...
they read the disclosure as indicating that Brokerage Accounts were under no obligation to notify clients of
a conflict ...”).

499 See Fiduciary Release, supra footnote 47 (discussing the concepts of full and fair disclosure, mitigation,

and informed consent).
500 -
Item 3.B.(ii) of Form CRS.

501 Items 3.B.(i).a. and3.B.(i).b. of Form CRS.

152



standard of conduct that applies to the provision of recommendations and advice,>%? and to
require that portions of the disclosure be presented in bold and italicized font.°®® We believe that
streamlining the standard of conduct disclosure and tailoring the disclosure to the type of firm
providing such disclosure will clarify for retail investors the applicable legal standard of conduct
to which their particular firm is subject when providing recommendations or advice or when
providing broker-dealer services without recommendations.

Most commenters found the proposal’s standard of conduct disclosure confusing because
it included legal or technical words. For example, some commenters, and results from investor
studies and surveys, indicated that many did not understand the meaning of “fiduciary” or had
never heard of the word.?®* Accordingly, the modified standard of conduct disclosure both
eliminates technical words, such as “fiduciary,” and describes the standards of conduct of
broker-dealers, investment advisers, or dual registrants using similar terminology in a plain-
English manner. In particular, the final instructions use the term “best interest” to describe how
broker-dealers, investment advisers, and dual registrants must act regarding their retail customers
or clients when providing recommendations as a broker-dealer or acting as an investment
adviser.°® We believe that requiring firms—whether broker-dealers, investment advisers, or

dual registrants—to use the term “best interest” to describe their applicable standard of conduct

502 Item 3.B. of Form CRS (heading).
503 Items 3.B.(i).a., 3.B.()).b., and3.B.(i).c. of Form CRS.

504 See supra footnote 477 and accompanying text; see also CFA Letter I (citing to “man on the street”

interviews suggesting that average investors do not understand the term “fiduciary”); Consumer Reports
Letter (commenting onthe RAND 2018 report).

505 Item 3.B.(i) of Form CRS.
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will clarify for retail investors their firm’s legal obligation in this respect, regardless of whether
that obligation arises from Regulation Best Interest or an investment adviser’s fiduciary duty
under the Investment Advisers Act.°®® The modified language, however, highlights a key

difference in when a firm must exercise its obligation—specifically, when providing a

507

recommendation (in the case of a broker-dealer),>®” or when acting as an investment adviser,*®

or either providing a recommendation or acting as an investment adviser (in the case of a dual

) 509

registrant Portions of the modified standard of conduct disclosure also are required to be

506 See Fiduciary Release, supra footnote 47; Regulation Best Interest Release, supra footnote 47.

507 Item 3.B.(i).a. of Form CRS (requiring broker-dealers that provide recommendations subject to Regulation
Best Interest to include (emphasis required): “When we provide you with a recommendation, we have to
act in yourbestinterest and not put our interest ahead of yours. At the same time, the way we make money
creates some conflicts with your interests. You should understand and ask us about these conflicts because
they can affect the recommendations we provide you. Here are some examples to help you understand
what this means,” and broker-dealers thatdo not provide recommendations subjectto Regulation Best
Interestto include (emphasis required): “We do not provide recommendations. The way we make money
creates some conflicts with your interests. You should understand and ask us about these conflicts because
they can affect the services we provide you. Here are some examples to help you understand what this
means.”).

508 Item 3.B.(i).b. of Form CRS (requiring investment advisers to include (emphasis required): “When we act
as your investment adviser, we have toact in your bestinterestand not put our interest ahead of yours. At
the same time, the way we make money creates some conflicts with your interests. You should understand
and ask us about these conflicts because they can affect the investment advice we provide you. Here are
some examples to help you understand what this means.”).

509 Item 3.B.(i).c. of Form CRS (requiring dual registrants that prepare a single relationship summary and
provide recommendations subjectto Regulation Best Interest to include (emphasis required): “When we
provide you with a recommendation as your broker-dealer or actas your investment adviser,we have to
act in yourbestinterest and not put our interest ahead of yours. At the same time, the way we make money
creates some conflicts with your interests. You should understand and ask us about these conflicts because
they can affect the recommendations and investment advice we provide you. Here are some examples to
help you understand what this means,” and dual registrants that prepare a single relationship summary and
do not provide recommendations subjectto Regulation Best Interestto include (emphasis required): “We
do not provide recommendations as yourbroker-dealer. When we act as your investment adviser, we have
to act in your best interest and not put our interests ahead of yours. At the same time, the way we make
money creates some conflicts with your interest. You should understand and ask us about these conflicts
because they can affect the services and investment advice we provide you. Here are some examples to
help you understand what this means.” Also requiring that dual registrantsthat prepare two separate
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presented in bold and italicized font.>'® The final instructions are designed to provide retail
investors with a clear understanding of when a firm’s legal obligations regarding its standard of
conduct is required to be discharged. In addition, with respect to broker-dealers, the modified
standard of conduct disclosure, like the proposal,>'! distinguishes between broker-dealers that
provide recommendations subject to Regulation Best Interest and broker-dealers that do not
provide recommendations subject to Regulation Best Interest (e.g., execution-only brokers). The
modified standard of conduct disclosure also requires that broker-dealers, investment advisers,
and dual registrants to state that conflicts of interest will remain despite the existence of these
legal obligations, and to provide examples of these conflicts.>*?> This change is designed to
address commenters’ concerns that we clarify for retail investors the interaction between broker-
dealers’ or investment advisers’ legal obligations regarding their standards of conduct and their
conflicts of interest.

Examples of Ways the Firm Makes Money and Conflicts of Interest. Following the

standard of conduct prescribed wording, a firm must summarize the following ways in which it

relationship summaries follow the instructions for broker-dealers and investment advisers in Items 3.B.,
3.B.(i).a. and 3.B.(i).b.).
510 Items 3.B.(i).a. (“When we provide you with a recommendation” and “do not”), 3.B.(i).b. (“When we act
as your investment adviser”), and 3.B.(i).c. (“When we provide you with a recommendation as yourbroker-
dealer or act as yourinvestment adviser,” “do not,” and “When we act as yourinvestment adviser’) of
Form CRS.

S11 See Proposed Item 3.B. of Form CRS.
512 Broker-dealers thatdo not provide recommendations subjectto Regulation Best Interestwill be required to
include substantially the same conflict disclosure, except thatit will reflect that conflicts of interest can
affect the services provided, rather than referring to recommendations. See Items 3.B.(i).a. and 3.B.i.(c) of
Form CRS.
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and its affiliates make money from brokerage or investment advisory services and investments it

provides to retail investors, to the extent they are applicable to the firm.>*3 The specific wording

is not prescribed, but firms must include specific information to describe each of the applicable

conflicts.

Proprietary Products: investments that are issued, sponsored, or managed by you or
your affiliates;

Third-Party Payments: compensation received from third parties when a firm
recommends or sells certain investments;

Revenue Sharing: investments where the manager or sponsor of those investments or
another third party (such as an intermediary) shares with the firm revenue it earns on
those investments; and

Principal Trading: investments the firm buys from a retail investor, and/or
investments the firm sells to a retail investor, for or from the firm’s own accounts,

respectively.>**

If none of those conflicts apply to the firm, it must summarize at least one of its material

conflicts of interest that affect retail investors. Firms will be required to explain the incentives

created by each of these examples.>*®

513 Item 3.B.(iv) of Form CRS.
S14 Items 3.B.(iv)(a) through 3.B.(iv)(d) of Form CRS.
515 Item 3.B.(iv) of Form CRS.
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The proposal would have required a firm to discuss these same enumerated topics, to the
extent they were relevant. If none of the four specified conflicts applied to a firm, the firm was
not required to discuss any other conflicts that applied to its business. The proposal did not
require a firm to summarize other ways its affiliates made money from the services and products
the firm provides to retail investors.

We are adopting a heading that specifically asks how else the firm makes money in an
effort to further highlight the firm’s financial incentives and emphasize that they are intertwined
with conflicts. In a departure from the proposal, the relationship summary will not include an
introductory sentence explaining that the firm benefits from the services it provides to the retail
investor because we believe that the new heading and required content of this item make this
sentence unnecessary. We are also expanding the required conflicts disclosures to ensure that
firms without any of the enumerated conflicts will still summarize at least one other material
conflict of interest. Firms will include the four enumerated conflicts (if applicable) that were in
the proposal, or otherwise at least one material conflict of interest, and a specific cross-reference
to more detailed information about conflicts. Firms with none of the enumerated conflicts
should carefully consider their operations in their entirety when selecting a material conflict to
disclose to retail investors. While we think it is unlikely that a firm will not have any material
conflicts to disclose, if this item is inapplicable, firms may omit or modify this disclosure.>*®

Commenters generally believed that at least some conflicts disclosure was important to

include in the relationship summary, but many suggested changes to the approach, including

516 General Instruction 2.B. of Form CRS.

157



fewer conflicts disclosures and increased use of layered disclosure.®t’

Commenters generally
supported requiring firms to disclose the types of conflicts of interest related to these financial

incentives identified in the proposal, specifically disclosure regarding proprietary products,>*®

9 0

compensation received from third parties,>*® revenue sharing,®?° and principal trading.>%*
Investor feedback, however, was mixed. Results from the RAND 2018 survey and
another survey indicated that many survey participants did not find this section to be as
informative as other sections,>?? and some participants in surveys and studies indicated that this
section was “difficult” or “very difficult” to understand.>*®> About 75% of Feedback Form

commenters rated the conflicts of interest section as either “very useful” or “useful,” while

S17 See, e.g., IAA Letter I (suggesting leveraging disclosures made elsewhere on Part 2 of Form ADV);

SIFMA Letter (suggesting leveraging disclosures that would be required by Regulation Best Interest);
Fidelity Letter and Schwab Letter | (suggesting using examples of conflicts, with links to additional
disclosure).

518 See Fidelity Letter; Schwab Letter I; SIFMA Letter.
519 See, e.g., IFS Letter; IAA Letter I; Wells Fargo Letter; Primerica Letter (suggesting including in additional
layered disclosure).

520 See Fidelity Letter (third-party revenue sharing agreements in mock-up).

521 See mock-ups in IAA Letter I; Primerica Letter; Wells Fargo Letter.

522 See RAND 2018, supra footnote 13 (conflicts of interest was selected as one of the two most informative
sections by only 15% of survey respondents and selected as one of thetwo least informative by 36%);
Cetera Letter 1l (Woelfel), supra footnote 17 (81% of survey respondents strongly orsomewhat agreed that
conflicts of interestis an important topic in the relationship summary, fewer than for any other topic); see
also Margolis Feedback Form (stating that the conflicts of interest section is very confusing, particularly
with respectto fee-sharing arrangements and referral fees).

523 See RAND 2018, supra footnote 13 (about one third of survey respondents found this section to be difficult
or very difficult to understand; in qualitative interviews, participants demonstrated misunderstanding of
how this section reconciled with the “obligations to you” section and how conflicts would be resolved);
Kleimann |, supra footnote 19 (interview participants had difficulty explaining how firms earned money
from financial relationships that could cause conflicts and were unclear how conflicts would be resolved);
Betterment Letter | (Hotspex), supra footnote 18 (noting that further improvements could be made to
improve respondents understanding of differences in conflicts).
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narrative comments on the Feedback Forms suggested that the conflicts of interest disclosure
could be clarified or otherwise improved.®?*
Several commenters suggested that we broaden the disclosures to require a firm to inform

5

its retail investors of all of the conflicts related to its business.>*®> Commenters also supported

6 and several commenters included

highlighting conflicts of interest stemming from affiliates,
disclosure about affiliates in their mock-ups.>?” One industry commenter expressed concern that
including solely the proposed conflicts in isolation and on a standalone basis may lead investors

to think these are the only meaningful conflicts.>?® Other commenters pointed out that if only the

proposed conflicts were required to be included, then some firms would not include any conflicts

524 Feedback Forms Comment Summary, supra footnote 11 (summary of responses to Question 2(e) and

Question 4). Among the 41 Feedback Forms with narrative comments suggesting that one or more topics
were too technical or could be improved, 14 included a narrative comment suggesting clarification or more
information about conflicts of interest. See, e.g., Baker Feedback Form (“A sampling of possible conflict-
of-interest situations is most desirable”); Bhupalam Feedback Form (“It doesn’tclearly tell me whether the
company will do this ornot. In fact, it tells me that the company may do this and I should be fine with it.”);
Lee2 Feedback Form (“What can I expect and not expect about the independence and con flict-free nature
ofthe advice”); Margolis Feedback Form (“While I agree that fee-sharing arrangements and referral fees
need to be disclosed, your wording is confusing”); Schreiner Feedback Form (“highlight implications of
conflicts of interest™).

525 See CFA Institute Letter I; Trailhead Consulting Letter.

526 See Comment Letter of Jackson, Grant Investment Advisers,Inc. (Aug. 7, 2018) (“Jackson Grant Letter”)
(stating that other compensation (such as recommending proprietary products and products of affiliates)

needs to be addressed for the investorto fully understand the potential for conflicts in any relationship).

527 See SIFMA Letter; Wells Fargo Letter; Schwab Letter I; Comment Letter of Ron A. Rhoades, Western
Kentucky University (Dec. 6, 2018) (“Rhoades Letter”); Stifel Letter (mock-up); Cetera Letter I,
Betterment Letter I; ASA Letter (mock-up).

528 IAA Letter I.
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disclosures because their conflicts do not fall within the requisite categories.”*® Furthermore, one
commenter proposed to allow firms to affirmatively state that they did not have any of these
conflicts without further disclosure of the firm’s other conflicts of interest.>*°

We continue to believe that the conflicts we identified in the proposal should be
highlighted to retail investors in the relationship summary. Accordingly, we are including in the
final instructions a requirement that firms describe these four conflicts to the extent that any of
these conflicts apply to them. Like other sections in the relationship summary, this section will
provide firms with more flexibility in the way in which they describe their particular conflicts so
that they can tailor the summary to more accurately reflect their specific business. While we are
maintaining the proposal’s approach of requiring firms to provide mnformation about certain
types of conflicts applicable to them, we are not requiring firms to state as many specific details

with respect to such conflicts.>**

For example, the proposed instructions would have required
firms to provide specific examples of advising on proprietary or affiliated investments or
investments paying the firm a share of revenue, and we have removed such requirements from
the final instructions. Instead, the relationship summary will focus on four specific ways a firm

could make money from retail investors’ mnvestments to highlight that firms have conflicts of

interest and encourage retail investors to ask and learn more about them,

529 See Paul Hynes Letter; Betterment Letter | (stating that their business model avoids the proposed conflicts

of interest, and proposing an alternate “alignment of interest” section for the section on conflicts of
interest).

530 Betterment Letter | (indicating that the firm had none of the proposed enumerated conflicts).

In addition, the IAC recommended that the Commission adopta uniform, plain English document that
covers basic information about conflicts of interest, among other topics. See IAC Broker-Dealer Fiduciary
Duty Recommendations, supra footnote 10.
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Addttionally, as some commenters pointed out, we agree that not mentioning any
conflicts, or permitting the firm to affirmatively state that it has none of the enumerated conflicts,
could lead retail investors to conclude that the particular firm does not have any material
conflicts. Accordingly, the instructions require a firm that does not have any of the four required
categories of conflicts to provide at least one example of the firm’s conflicts of interest.
Specially, the instructions require a firm to summarize at least one material conflict of interest
that affects retail investors.>®? Firms are not expected to disclose every material conflict of
interest, and should instead consider what would be most relevant for retail investors to know in
deciding whether to select or retain the particular firm.

We determined to require an example of a conflict, rather than broadening the instruction
to include all conflicts, as some commenters suggested. The language disclosing firms’ standard
of conduct and existence of conflicts includes wording to make explicit that the conflicts
described in the relationship summary are examples. Firms will disclose at least one of their
material conflicts of interest that impact their retail investors, and such a conflict is not limited
expressly to financial conflicts. In addition, with respect to broker-dealers, this conflict
disclosure (unlike the conflict disclosure obligation in Regulation Best Interest)>3* is not limited

4

to conflicts associated with a recommendation.’>** To determine whether a conflict of interest

532 As discussed in Section IL.A.1. above, if a required disclosure is inapplicable to a firm’s business, a firm

would be permitted to omit or modify thatdisclosure. General Instruction 2.B. We believe, however, that
most firms will have at least one material conflict of interest that they would need to disclose.

533 See Regulation Best Interest Release, supra footnote 47, at Section 11.C.1 (Disclosure Obligation).

534 For instance, broker-dealers may include conflicts that affect product offerings to customers who do not

obtain recommendations from the firm.
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should be disclosed, a firm could consider, for example, the benefit to the firm or its affiliate or
the cost to the retail investor.

We believe that an exhaustive list of conflicts in the relationship summary would not as
effectively enhance investor understanding of conflicts. More details could inundate investors
with information that makes it difficult for them to focus on the fact that conflicts exist and will
impact them, and they may not focus on or may not realize the importance of the specific
conflicts firms are required to summarize. We also agree with comments that disclosure of all

conflicts would be too cumbersome®®®

and lengthy for the relationship summary’s intended
purpose — that is, highlighting certain aspects of a firm and its services to help retail investors to
make an informed choice and to find additional information about a topic. The approach we are
adopting of requiring firms to provide examples will make retail investors aware that these types
of conflicts exist, but will avoid providing a laundry list of conflicts. Taking into account all of
these considerations, we believe that these examples of conflicts of interest should be highlighted
for the investor. We recognize that this will be a high-level summary of conflicts and generally
will not be a complete description. As discussed further below, we are requiring firms to include
alink to additional information on their conflicts of interest.>*® This layered disclosure will

facilitate investors’ ability to review additional information on conflicts while balancing the

high-level nature of the relationship summary.

535 See, e.g., CFA Letter I; SIFMA Letter; Prudential Letter.
536 Item 3.B.(iv) of Form CRS (Firms must include specific references to more detailed information abouttheir
conflicts of interest that, at a minimum, include the same or equivalent information to that required by the
Form ADV, Part 2A brochure and Regulation Best Interest, as applicable, and broker-dealers that do not
provide recommendations subjectto Regulation Best Interest, to the extent they prepare more detailed
information about their conflicts, must include specific references to such information.).

162



Conversation Starter and Additional Information. To promote access to information
about other firm conflicts, as well as to clarify for retail investors the application of their firms’
standard of conduct as discussed abowve, firms will include a conversation starter prompting
investors to ask about conflicts and a hyperlink to additional information. Specifically, firms
must include the following question as a conversation starter: “How might your conflicts of
interest affect me, and how will you address them?®3

The proposal included a longer key question asking about the most common conflicts of
interest in the firm’s advisory and brokerage accounts and how the firm will address those
conflicts when providing services to the retail investor.>*® One commenter noted that this key
question elicited the same information as provided elsewhere in the relationship summary.**°
We shortened the question to avoid this duplication. In addition, the firm’s other conflicts will
be disclosed as part of the summary of material conflicts or in the additional conflicts disclosure
that firms will cross-reference. The new conversation starter is meant to complement these other
disclosures and elicit more information about how specifically the firm’s conflicts of interest
could affect the retail investor.

Firms will also include specific cross-references to more detailed information about

conflicts of interest that, at a minimum, includes the same or equivalent information to that

537 Item 3.B.(jii) of Form CRS.

538 Proposed Item 8 of Form CRS. The proposalincluded the following question: “What are the most common

conflicts of interestin your advisory and brokerage accounts? BExplain how you will address those conflicts
when providing services tomy account.”

539 See LPL Financial Letter.
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required about a firm by the Form ADV, Part 2A brochure and/or Regulation Best Interest.*® If
a firm is a broker-dealer that does not provide recommendations subject to Regulation Best
Interest, to the extent it prepares more detailed information about its conflicts, it must include

specific references to such information.>**

Firms may include hyperlinks, mouse-over windows,
or other means of facilitating access to this additional information and to any additional
examples or explanations of such conflicts of interest.>*

Over 60% of RAND 2018 survey respondents indicated that they would be “very likely”
or “somewhat likely” to click on hyperlinks related to conflicts of interest.”*®> While the proposal
did not require firms to link to additional information with respect to their conflicts, several
commenters suggested that the relationship summary include a link to all conflicts.>** We
believe that using layered disclosure through cross-references to a more detailed discussion of
conflicts balances the Commission’s objective of concise disclosure while providing interested
investors with tools to easily access additional, useful information.

Many industry commenters also suggested that Regulation Best Interest’s and Form

CRS’s conflicts disclosures be coordinated, and that any conflict disclosure obligations under

540 Item 3.B.(iv) of Form CRS.

541 Item 3.B.(iv) of Form CRS.

542 Item 3.B.(iv) of Form CRS. Seealso General Instructions 3. and 4. of Form CRS (instructions applicable

to electronic delivery). For further discussion of these provisions, see supra Section 11.A.3. and footnotes
156 and 158 and accompanying text, and Section 11.B.2.(b) and footnotes 348-349

543 RAND 2018, supra footnote 13. But see Kleimann 11, supra footnote 19 (only one interview participant

said he would use the link in the conflicts of interest section).

S44 See, e.g., Fidelity Letter (mock-up); IAA Letter | (mock-up); see also Kleimann Il, supra footnote 19

(redesigned relationship summary suggestsalink to more information about conflicts).
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Regulation Best Interest should be satisfied upon delivery of the relationship summary.>*® We

recognize that broker-dealers may need to disclose additional conflicts or disclose additional

conflicts at a point in time other than at the beginning of the relationship with an investor or

other times the relationship summary is required to be delivered.>*® The relationship summary

will provide a high-level summary for investors so that they can engage in a conversation with

their financial professional about investment advisory or brokerage services, and so that the

investors can choose the type of service that best meets their needs. Furthermore, as discussed

above in Section Il.A (Presentation and Format),

47 we believe it is essential to limit the length of

the relationship summary and keep the disclosures focused, highlighting these topic areas while

encouraging questions and providing access to additional information. As a result, we believe

many firms may not be able to capture all of the necessary disclosures about their conflicts in

this short summary disclosure.>*® The layered disclosure approach should strike a balance

between alerting investors of these conflicts while keeping with the intended purpose of the

relationship summary.

545

546

547

548

See, e.g., ACLI Letter; Cambridge Letter; Massachusetts Letter; FSI Letter I; MassMutual Letter; Schwab
Letter I; SIFMA Letter; Transamerica Letter; see also Regulation Best Interest Release, supra footnote 47,
at n.438 and accompanying text.

See Regulation Best Interest Release, supra footnote 47.
See supra Section II.A (Presentation and Format).

For example, investment advisers must make full and fair disclosure to all clients of all material facts
relating to the advisory relationship, including conflicts of interest. See Fiduciary Release, supra footnote
47; General Instruction 3 to Form ADV Part 2. Broker-dealers subject to Regulation Best Interest must
also provide full and fair disclosure of material facts, including all material facts relating to conflicts of
interest that are associated with the recommendation. See Regulation Best Interest Release, supra footnote
47.
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Finally, some commenters argued that the relationship summary should require firms to
explain how conflicts will be mitigated or minimized, or that firms should be permitted to state
that a particular firm has fewer conflicts than other firms.>*® While we agree that firms should
have increased flexibility to describe conflicts, as discussed above, we are not permitting this
additional disclosure. The purpose of this section is to highlight for investors that conflicts of
interest exist.

C. Payments to Financial Professionals

Finally, in achange from the proposal, we are adding an additional section to Item 3 that
requires a firm to include in its relationship summary the heading “How do your financial
professionals make money?”®*® A firm will summarize how its financial professionals are
compensated (including cash and non-cash compensation) and the conflicts of interest those
payments create.>> For example, the firm must, to the extent applicable, disclose whether
financial professionals are compensated based on factors such as: the amount of client assets they
service; the time and complexity required to meet a client’s needs; the product sold (i.e.,
differential compensation); product sales commissions; or revenue the firm earns from the

financial professional’s advisory services or recommendations.®?

549 See AARP Letter; Betterment Letter .

550 Item 3.C. of Form CRS.
551 -

Item 3.C.(i) of Form CRS.
552 Item 3.C.(ii) of Form CRS.
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In the Proposing Release, we asked if the relationship summary should include disclosure
of compensation received by financial professionals and the related conflicts of interest such
compensation might pose. Several commenters supported including disclosures related to the
conflicts of interest that financial professionals’ compensation arrangements create.>>® Several
commenters suggested featuring financial professionals’ compensation in the relationship
summary, including in a separate section.>>* A number of commenters illustrated the importance
of these disclosures by including sections discussing financial professionals’ compensation in
their mock-ups.>®® These disclosures generally included more detailed information about how
broker-dealers and investment advisers earn money from various sources, in addition to what the
retail investor may pay directly.

We have concluded that disclosure of conflicts of interest related to a financial
professional’s compensation is useful to highlight for retail investors in the relationship

summary.>®® In particular, the commenters’ mock-up disclosures highlighted the benefit of

553 See Proposing Release, supra footnote 5 (requesting comments on whether there are other considerations

related to fees and compensation that we should require firms to highlight for retail investors that were not

captured in the proposal); see also Jackson Grant Letter; Schwab Letter I; SIFMA Letter; Stifel Letter.
554 See, e.g., Schwab Letter I; SIFMA Letter; Stifel Letter; Jackson Grant Letter. One industry commenter also
stated that we should focus on conflicts that result from a financial professional’s financial compensation.
SIFMA Letter (also stating this view is consistent with FINRA’s 2013 Conflicts of Interest Report, which
specifically identified financial compensation as the major source of conflicts of interest for associated
persons); see also CCMC Letter (investor polling) suprafootnote 21 (in connection with investorpolling,
noting that investors identify explaining “own compensation” as one of three “issues that matter most” to
them).
5%5 See Primerica Letter and ASA Letter (including disclosure stating that financial professionalcompensation
is typically affected by the amount of client assets the financial professionalis responsible for and the fees
and commissions those assets generate); see also SIFMA Letter and Schwab Letter | (including disclosure
on how the firm pays professionals who provide investment advice).

5%6 See Regulation Best Interest Release, supra footnote 47, at Section I1.C.Lb.

167



separately summarizing financial professionals’ compensation to help retail investors identify
and assess these conflicts of interest that may affect the services they receive.®®’ We believe that
requiring specific information on financial professional compensation and conflicts related to
that compensation will provide improved clarity from the proposal and better help retail
investors understand these conflicts and how they might impact a financial professional’s
motivation. We also believe it is useful to specifically highlight this conflict for retail investors,
as it is a different type of payment and a different type of conflict than a conflict at the firm level.
We further believe that by placing this discussion directly after the discussion on fees, costs and
conflicts, it will mitigate potential investor confusion. This approach is also consistent with
Regulation Best Interest, which treats compensation to financial professionals and the conflicts
of interest that such compensation creates as material facts that must be disclosed.>®®
4. Disciplinary History

The relationship summary will include a separate section about whether a firm or its

financial professionals have reportable disciplinary history and where investors can conduct

further research on these events.>>°

Inclusion of a separate disciplinary history section is a
change from the proposed relationship summary, where this information was included in the

Additional Information section.’®® Certain commenters suggested that we remove the

557 See, e.g., Primerica Letter; SIFMA Letter; Schwab Letter I.

5%8 See Regulation Best Interest Release, supra footnote 47.

5%9 As proposed, we used the terms “legal or disciplinary events.” However, we are adopting the terms “legal

or disciplinary history” for greater precision.

560 See Proposing Release, supra footnote 5, at nn.270-71 and accompanying text.
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requirement that firms disclose whether or not they have disciplinary history.®!  Similarly, some
commenters suggested that any disciplinary information should simply direct retail investors to
resources where they could review a firm’s or a representative’s disciplinary history, without any
firm-specific information in the relationship summary.>®2

We have concluded, however, based on consideration of commenters and investor
feedback received through surveys and studies, at roundtables and in Feedback Forms, to include
the disciplinary history as a separate section of the relationship summary.>®® These comments
emphasized the importance of disciplinary history information and advocated that it should be
placed in a more prominent position than as part of the Additional Information section.®®*
Commenters also generally supported firm-specific disclosure asto whether the firm has

disciplinary history.°®®> About 70% of commenters on Feedback Forms responded that they

See, e.g., Wells Fargo Letter (arguing thatany firm-based aspect of disciplinary disclosure is not fair to
representatives of the firm without any history of wrongdoing); see also ACLI Letter; New York Life
Letter (arguing that any firm-specific disciplinary history disclosure would prejudice large firms).

562 See, e.g., LPL Financial Letter (mock-up suggested that “[f]or free tools to research our firm, our financial

advisors and other firms, including our disciplinary events...” investors should visit BrokerCheck or

IAPD).
563 The IAC also recommended including disciplinary history in the relationship summary. See IAC Broker-
Dealer Fiduciary Duty Recommendations, supra footnote 10 (“[W]e encourage the Commission to develop
an approach to disclosure of disciplinary record that makes it easier for investors to assess the significance
of disclosed events, particularly for firms that may have a large number of relatively insignificant technical
violations.”).
564 See, e.g., CFA Letter I (“The required disclosure regarding disciplinary events does not give adequate
prominence to this issue.”); NASAA Letter (“The descriptor ‘Additional Information’ is too vagueto
describe the important information in this section [and] should be recastas ‘Disciplinary History and
Customer Rights and Remedies . .. .”); Trailhead Consulting Letter (“Legal and Disciplinary Actions are
very important for an investorto consider and should notbe ‘hidden’ in an Additional Information section.
This information deserves its own separate section.”); IAA Letter.

See, e.g., CFA Letter I (“We believe this information is important enough to be highlighted under its own
separate heading, ‘Do you have a disciplinary record?’”).
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would seek out additional information about a fim’s disciplinary history.>®® Similarly, more
than 70% of investors surveyed in the RAND 2018 report reported that they were “very likely”
or “somewhat likely” to look up the disciplinary history of a financial professional.>®’

However, results from investor studies and surveys and investor comments on Feedback
Forms supported the concern that the Additional Information section may not provide enough
salience. For example, in the RAND 2018 survey, the Additional Information section was most
often selected as one of the two least useful sections of the proposed relationship summary.>®®
On Feedback Forms, commenters rated the Additional Information section as “very useful” or

9

“useful” less often than any other section of the relationship summary.>®® One investor study

566 See Feedback Forms Comment Summary, supra footnote 11 (summary of responses to Question 3(e)).

Some commented that, before viewing the relationship summary, they had notknown thatthey could ask or
how to check. See, e.g., Anonymous02 Feedback Form (“did not know how to do that”); Anonymous03
Feedback Form (“I looked up my advisorwhile reading through the summary”); Anonymous26 Feedback
Form (“Now I know where to go”); Anonymous29 Feedback Form (“I didn’t know if asked — they had to
answer”); see also Philadelphia Roundtable (investor participant noting that “checking your broker’s
disciplinary record” is “something that people should do”).

See RAND 2018, supra footnote 13 (“More than 40 percent of respondents reported being very likely to
look up thedisciplinary history based on the information provided in the Relationship Summary, and
another 35 percent reported being somewhat likely to look it up. Only 5 percent reported being notat all
likely todo so0.”); see also Kleimann I, supra footnote 19 (study participants who viewed a redesigned
form reported that they would research the company they are doing business with”); but see Schwab Letter
I (Koski), supra footnote 21 (only 20% of survey participants selected “How to find disciplinary
information abouta firm or its representatives” when asked to select the four most important topics for a
firm to communicate, from a list of 11 topics).

568 See RAND 2018, supra footnote 14 (Additional Information section rated as one of the two “least
informative” sections by 66% of respondents; only 3% selected it as one of the two “most informative™);
see also Cetera Letter Il (Woelfel), supra footnote 17 (84% of survey respondents strongly orsomewhat
agreed that the “how to find additional information about a broker/adviser” and “how to find additional
information about the firm,” fewer than for most othertopics out ofa series of nine topic options).

569 Feedback Forms Comment Summary, supra footnote 11 (summary of responses to Question 2(f))
(Additional Information section rated as “not useful” or “unsure” by more commenters (20%) and “very
useful” by fewer commenters (32%) relative to other sections of the relationship summary).
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suggested a reason for these mixed results, finding that participants would skip the Additional
Information section, in part because they did not understand that the websites in the section
would allow them to review the disciplinary history of the investment adviser or broker-dealer
that they were considering.”’® Comments on Feedback Forms similarly suggest that information
about how to research a firm’s disciplinary information should be presented more prominently
and more simply in the relationship summary.>’ After taking comments into consideration, we
believe that a separate disciplinary history section is appropriate, with a requirement that firms
explicitly state whether or not they have legal or disciplinary history so that investors can find
the information in the summary with ease.

The section will begin with the heading: “Do you or your financial professionals have
legal or disciplinary history?” Firms will answer “yes” or “no,” depending upon whether they or
one of their financial professionals have a triggering event enumerated in the instructions, as
discussed below. The proposed relationship summary required a statement that the firm has
legal and disciplinary events but did not require an affirmative statement that a firm or its

financial professionals did not have disclosable events. We are requiring a “No” answer in the

570 See Kleimann 1, supra footnote 19; see also Kleimann I, supra footnote 19 (noting that interview

responses to links in the relationship summary “suggestthatuseis dependent on perceived relevance ...
Some of that relevance can be built in with more specific descriptions of what can be found at the link.”).

Some commenters on Feedback Forms suggested moving the Additional Information section forward in the
relationship summary. See Anonymous 14 Feedback Form (“Recommend add this to beginning of the
pamphlet”); Durgin Feedback Form (“Additional info needs to be moved up”); Salkowitz Feedback Form
(“Move this section to near the beginning”); Starmer2 Feedback Form (“put Key Questions and Additional
Info up front to stimulate a conversation.”). Others commented that the presentation should be clearer. See,
e.g., Anonymous28 Feedback Form (“Would bebetter titled ‘How to find out aboutus’ or ‘Other
information you need to know’”); Anonymous29 Feedback Form (“plain language”); Calderon Feedback
Form (“say expressly where that information is found, with linked URLs”); Shepard Feedback Form (“the
easier it is to access, the better”); Baker Feedback Form (“Please explain IAPD”).
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final instructions where applicable, given the importance of disciplinary history and to provide a
complete answer to the question in the heading.

Regardless of whether firms report a “Yes” or “No” answer as to whether they or their
financial professionals have legal or disciplinary history, the relationship summary will direct the
retail investor to visit Investor.gov/CRS to research the firm and its financial professionals, as
proposed.®’? This is responsive to RAND 2018 survey results, which indicated that 37% of
investors did not know where to research disciplinary history.>’® Directing retail investors to the
search tool is also consistent with the Commission’s Office of Investor Education and Advocacy
initiative to encourage retail investors to do background checks on financial professionals and is

intended to increase awareness of available search tools.>’*

In addition to disciplinary history,
the search tools also can provide useful information regarding registration and licensing and

financial professional employment history.

572 Item 4.D.(i) of Form CRS. Investor.gov includes a search function that searches the databases Web CRD®

and IARD, and this searchwill direct an investor to BrokerCheck and/or IAPD, as appropriate, where the

investor can research disciplinary history.
573 See RAND 2018, supra footnote 13. By contrast, 19% of surveyed investors cited the time and effort
required and 10% of surveyed investors indicated that they would not look up a firm or financial
professional’s disciplinary history because the information was not very important to theinvestor. Id. We
believe this is also consistent with the IAC’s recommendation to “look at whether it might be beneficial to
adopta layered approach to [disciplinary history]disclosures,with the goal of developing a more
abbreviated, user-friendly document for distribution to investors.” IAC Broker-Dealer Fiduciary Duty
Recommendations, supra footnote 10.

574 See https://www.investor.gov/research-before-you-invest.

172



The triggering events for a statement that a firm does have legal or disciplinary history

are the same as proposed.””® Following the heading, firms will be required to state “Yes” in

response to the heading questions if they currently disclose or are required to disclose (i)

disciplinary information per Item 11 of Part 1A or Item 9 of Part 2A of Form ADV,>"® or (i)

legal or disciplinary history per Items 11A-K of Form BD (“Uniform Application for Broker-

Dealer Registration”)

>77 except to the extent such information is not released to BrokerCheck

pursuant to FINRA Rule 8312.°"® Regarding their financial professionals, firms will determine

575

576

577

578

See Proposed Item 7.B. of Form CRS. In the proposal, firms with such events would have been required to
state the following: “We have legal and disciplinary events.” Id. For reasons discussed supra,we believe
the question-and-answer formatting will make the relationship summary more useful to investors.

Item 4.B. of Form CRS. Generally, investmentadvisers are required to disclose on Form ADV Part 2A any
legal or disciplinary event, including pending or resolved criminal, civil and regulatory actions, if it
occurred in the previous 10 years, thatis material to a client’s (or prospective client’s) evaluation of the
integrity of the adviseror its management personnel, and include events of the firm and its personnel. See
Amendments to Form ADV, Investment Advisers Act Release No. 3060 (Jul. 28, 2010) [75 FR 49233
(Aug. 12, 2010)], at22-27 (“Brochure Adopting Release”). Items 9.A., 9.B., and 9.C. provide a list of
disciplinary events that are presumptively material if they occurred in the previous 10 years. However,
Item 9 requires thata disciplinary event more than 10 years old be disclosed if the eventis so serious that it
remains material to a client’s or prospective client’s evaluation of the adviser and the integrity ofits
management.

Item 11 of Form BD requires disclosure on the relevant Disclosure Reporting Page (“DRP”) with respect
to: (A) felony convictions, guilty pleas, “no contest” pleas or charges in the pastten years; (B) investment -
related misdemeanor convictions, guilty pleas, “no contest” pleas or charges in the past ten years; (C)
certain SEC or the Commodity Futures Trading Commission (“CFTC”) findings, orders or other regulatory
actions (D) other federal regulatory agency, state regulatory agency, or foreign financial regulatory
authority findings, orders or other regulatory actions; (E) self-regulatory organization or commodity
exchange findings or disciplinary actions; (F) revocation or suspension of certain authorizations; (G)
current regulatory proceedings that could result in “yes” answers to items (C), (D) and (E) above; (H)
domestic or foreign court investment-related injunctions, findings, settlements or related civil proceedings;
(I) bankruptcy petitions or SIPC trustee appointment; (J) denial, pay out or revocation of a bond; and (K)
unsatisfied judgments or liens. Some of these disclosures are only required if the relevant action occurred
within the pastten years, while others must bedisclosed if they occurred at any time.

Under FINRA Rule 8312, FINRA limits the information thatis released to BrokerCheck in certain respects.
For example, pursuantto FINRA Rule 8312(d)(2), FINRA shall notrelease “information reported on
Registration Forms relating to regulatory investigations or proceedings if the reported regulatory
investigation or proceeding was vacated or withdrawn by the instituting authority.” We believe it is
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whether they need to include an affirmative statement based on legal and disciplinary

information on Form U4,°>"® Form U5,°8 or Form U6.%8!

In particular, firms will be required to
state “Yes” if they have financial professionals for whom disciplinary history is reported per
ltems 14 A through M on Form U4, Items 7A or 7C through F on Form U5,%%? or Form U6
except to the extent such information is not released to BrokerCheck pursuant to FINRA Rule
8312.%%% Firms that do not have disclosable events for themselves or their financial professionals
in connection with these provisions will state “No” n answer to the heading.584

As noted above, several commenters opposed the approach of requiring firms to indicate
in their relationship summaries whether they or their financial professionals have disciplinary

5

history, questioning the value of the disclosure to retail investors,>®® or citing to prejudicial or

appropriate to limit disclosure in the relationship summary to disciplinary information or history that would
be released to BrokerCheck.
579 Form U4 (Uniform Application for Securities Industry Registration or Transfer) requires disclosure of
registered representatives’ criminal, regulatory, and civil actions similar to those reported on Form BD as
well as certain customer-initiated complaints, arbitration, and civil litigation cases.
580 Form U5 (Uniform Termination Notice for Securities Industry Registration) requires information about
representatives’ termination from their employers.
581 Form U6 (Uniform Disciplinary Action Reporting Form) is used by SROs, regulators, and jurisdictions to
report disciplinary actions against broker-dealers and associated persons. This form is also used by FINRA
to report final arbitration awards against broker-dealers and associated persons.
582 Item 7(b) of Form BD (Internal Review Disclosure) is not released to BrokerCheck by FINRA, pursuantto
FINRA Rule 8312(d)(3).

583 Item 4.B.(jii) of Form CRS.

584 Item 4.C. of Form CRS.

585 See NSCP Letter (“NSCP members believe that extending the disclosure of disciplinary history to be
included in Form CRS would add additional administrative burden and costs outweighing any true benefit

to the customer.”); Wells Fargo Letter (“such a broad statement will add no value”).
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competitive concerns.’®® These firms recommended that the relationship summary include only
a prompt for investors to research the disciplinary history of the firm or financial professional,
directing them to Investor.gov/C RS.>®’

We recognize that the disciplinary history of firms and their financial professionals is
already publicly available, as commenters have noted. From studies and investor feedback,
however, we also understand that investors view disciplinary history as significant to their
decision of whether or not to engage with a firm or a financial professional, but in many cases
are unaware of the need for researching or the tools available to research whether disciplinary
history exists.>® Highlighting disciplinary history in this way provides information to retail

investors before they enter into a relationship with a particular firm and financial professional

and a “yes” response will alert retail investors that there is disciplinary history they may want to

586 See Wells Fargo Letter (arguing that the statement will lead clients to draw unfair conclusions about both

the firm and its financial professionals); New York Life Letter (arguing that the statement prejudices
larger, established firms that will usually have a small number of disclosure events to report for
current or former registered representatives); ACLI Letter (same).

587 See Wells Fargo Letter; New York Life Letter; ACLI Letter.
588 See, e.g., Staff of the Securities and Exchange Commission, Study Regarding Financial Literacy Among
Investors as Required by Section 917 of the Dodd-Frank Wall Street Reform and Consumer Protection Act
(Aug. 2012), ativ, v, xiv, 37, 73, 121-23 and 131-32, at nn.317-19 and accompanying text, available at
https://www.sec.gov/news/studies/2012/917-financial-literacy-study-part1.pdf (“917 Financial Literacy
Study”) ([A]bout 76.5% of the online survey respondents reported that, in selecting their current adviser,
they did notuse an SEC-sponsored website to find information aboutthe adviser. 73% of respondents
stated thatthey would check IAPD if they were made aware of its existence. Of that subset—those who
reported notusing an SEC-sponsored website—approximately 85.2% indicated that they did not know that
such a website was available for that purpose. Of that majority (i.e., a further subset)—those who were
unaware of such a website—approximately 73.5% reported that they would review information about their
adviser on an SEC-sponsored website if they knew it were available); see also RAND 2018, supra footnote
13 (when investors were asked why they would not look up disciplinary history, 37 percent of all
respondents indicated that they did not know where to get the information, whereas 19 percent of all
respondents indicated that it would take too much time or effort).
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research, review, or discuss with their financial professional.®®® As there is no required waiting
period between the delivery of the relationship summary to the retail investor and the time that
the retail investor may enter into a relationship with or an order placed by a firm, highlighting the
disciplinary information allows the retail investor time to consider any disciplinary history before
moving forward or to monitor the relationship or financial professional more closely if the retall
investor decides to move forward at that time. By basing this disclosure on information that is
already reported elsewhere and also requiring the relationship summary to include details about
where to find more information, we give retail investors the tools to learn more about firms and
financial professionals.

We are not persuaded by commenters who believed that these disclosures are unduly
prejudicial or would have sufficient competitive concerns and argued that we should not require
this information. Firms or financial professionals would have the opportunity to provide more
information about and encourage retail investors to ask follow-up questions regarding the nature,
scope, or severity of any disciplinary history, so that retail investors have the information they
need to decide on a relationship. In particular, financial professionals who themselves have no
disciplinary history can make clear that a “Yes” disclosure in response to the heading question
relates to the firm and other personnel (if applicable) and not to them. While we recognize that
larger firms might be more likely to respond affirmatively to this question than smaller firms, we
have determined to require this disclosure because we believe that, on balance, the potential

benefit to the retail investor of seeing at a glance whether a firm or its financial professionals

589 See Miami Roundtable (investornoting thatshe had gone on Investor.gov to learn about the disciplinary

history of her financial professional and noting that she was “happy when [she] checked” the website).
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have disciplinary history (which may encourage the investor to conduct further research or
monitor the relationship or financial professional more closely) justifies requiring the disclosures
notwithstanding the concerns raised by commenters, particularly given the importance that
commenters placed on disciplinary history.

A few commenters suggested revisions to the specific events that would trigger a
disciplinary event disclosure in the proposed relationship summary.>®® We have considered these
comments but have determined to adopt the triggers as proposed. As noted in the Proposing
Release, those disclosable events are those that we believe may generally assist retail investors in

evaluating the integrity of a firm and its financial professionals.”

Additionally, these triggering
events are already disclosed on existing systems for other regulatory purposes. As such, there
will not be additional regulatory burdens for a determination of disciplinary history for the
purposes of the relationship summary.

Different requirements between other aspects of Form ADV or Form BD and the
relationship summary also could cause confusion and compliance uncertainty. One commenter
suggested basing the relationship summary disciplinary disclosure around a standardized set of

events that would trigger disclosures specific to the relationship summary.>®? This approach may

have led to advisers or broker-dealers having publicly listed disclosure events on BrokerCheck or

590 See CFA Institute Letter I (“For parity and comparability, we suggest requiring that the specific events that

would trigger disclosure under these requirements be the same for both investment ad visers and broker-
dealers”); Comment Letter of the Business Law Section ofthe State Bar of Texas, Investment Funds
Committee (Aug. 7, 2018) (advocating thatan investment adviser disclose that it has a disciplinary event
only based on Item 9 of Part 2A of Form ADV, rather than both Items 9 and 11).

See Proposing Release, supra footnote 5, at nn.271-73 and accompanying text.

592 See CFA Institute Letter I.
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IAPD yet answering “No” to a question of whether they or their financial professionals have
legal or disciplinary history. We believe that result could have been confusing or misleading to
retail investors. By contrast, the approach we adopt allows for consistency across public
information as to whether or not a firm or financial professional has a disciplinary event and
leverages existing disclosure reporting systems. We believe that this consistency justifies not
adopting a standardized set of events triggering disclosure on the relationship summary.
Furthermore, the statement encouraging retail investors to visit Investor.gov/CRS for more
information will help retail investors to more easily learn and compare additional details from the
firms themselves and from their existing disclosures.®®3

Firms also will include the following conversation starter: “As a financial professional,
do you have any disciplinary history? For what type of conduct?”®°* This conversation starter is
intended to take the place of a similarly worded key question.®®> However, because this item’s
heading asks a similar question about disciplinary history with respect to the firm, we believe
that the conversation starter would be most useful specifically with respect to the financial
professional. This question will allow retail investors to assess that financial professional’s
disciplinary history as well as engage in further discussion about those events or any events
applicable to the firm. In addition, this conversation starter is designed to encourage a discussion

about any differences between the firm’s disciplinary history and that financial professional’s

593 Item 4.D. of Form CRS.

594 Item 4.D.(ii) of Form CRS.

595 See Proposed Item 8.8 of Form CRS (“Do you or your firm have a disciplinary history? For what type of

conduct?”); see also supra Section IL.A .4 (discussing removal of the “Key Questions to Ask” section).
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history, if applicable (e.g., if the financial professional has no disciplinary history while his or
her firm has reportable discipline necessitating a “Yes” response to the heading question).

5. Additional Information

At the end of the relationship summary, firms will state where the retail investor can find
additional information about their brokerage or investment advisory services, as proposed.®®
This information should be disclosed prominently atthe end of the relationship summary.
However, unlike the proposed relationship summary, the adopted instructions do not prescribe
the different references that a broker-dealer and investment adviser must include for such
direction and do not require a heading for the section.>®” This approach is consistent with our
intent to provide firms additional flexibility to provide information most useful to retail

investors.>%®

In addition, removing the prescribed wording from this section avoids potentially
duplicative disclosure, asthe Introduction now includes a statement that free and simple tools are

available to research firms and financial professionals at Investor.gov/CRS. Investor.gov

59 See Proposed Item 7.E. of Form CRS. We are also requiring a statement of where retail investors can

request a copy of the relationship summary.

As proposed, broker-dealers would have had to state that, to find additional information, retail investors
should visit BrokerCheck, the firm’s website, and the retail investor’s account agreement. In addition,
broker-dealers would link to a portion of their website with up-to-date information anda link to
BrokerCheck. If the firm did not have a public website, the broker-dealer would have beenrequired to
include a toll-free telephone number where retail investors could request up-to-date information. See
Proposed Item 7.E.1. of Form CRS.

Investment advisers would have had to state that, to find additional information, retail investors should see
the firm’s Form ADV brochure on IAPD on Investor.gov and any brochure supplement the firm provides.
If the adviser maintains its current Form ADV on a public website, it would have had to state the website
address. If the adviser had no such website, a link to adviserinfo.sec.gov would have had to be provided as
well as a toll-free telephone number where retail investors could request up-to-date information. See
Proposed Item 7.E.2. of Form CRS.

598 See supra footnotes 76-83 and accompanying text.
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provides investors access to search for firms on BrokerCheck and IAPD, references to both of

which would have been required in prescribed wording in the proposed relationship summary.>®°

The flexibility is also responsive to observations reported in surveys and studies and comments

from investors at roundtables and on the Feedback Forms indicating that investors found the

proposed “Additional Information” section less helpful compared to other sections in the

relationship summary.®%® Consistent with our layered disclosure approach, we encourage

hyperlinks, QR codes, or other means of facilitating access for retail investors to obtain

additional information.®%*

We also are not adopting the proposed requirement that firms include information on how

retail investors should report complaints about their investments, investment accounts, or

financial professionals in the relationship summary.®°> While some commenters supported

599

600

602

See Item 1L.A. of Form CRS. Asdiscussed above, we are requiring firms to include the reference to
Investor.gov/CRS in the Introduction in part to highlight to retail investors the ability to research firms and
financial professionals as well as the ability to review educational materials at the website. See supra
Section 11.B.1.

See supra footnote 568-569 and accompanying text; see also Philadelphia Roundtable (confusion
regarding the difference between FINRA and the Commission as well as a statement that there are “too
many Websites” in the Additional Information section).

See supra Section 11.A.3.

The proposalincluded the following instruction in the Additional Information section: “To report a
problem to the SEC, visit Investor.gov orcall the SEC’s toll-free investor assistance line at (800) 732-0330.
[To report a problem to FINRA, [].] If youhave a problem with your investments, investment accountora
financial professional, contact us in writing at [insert your primary business address].” If you are a broker-
dealer or dual registrant, include the bracketed language. It is your responsibility to review the current
telephone numbers for the SEC and FINRA no less often than annually and update as necessary.”

Proposed Item 7.D. of Form CRS.
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including information on how retail investors could report complaints,

693 others disagreed with

this approach®®* or suggested that it may not be information that is as critical at the beginning of

a relationship.®®® Commenters submitting their own mock-ups of the relationship summary

likewise took different approaches as to whether or not to include this information.®%

We are requiring a conversation starter in this part of the relationship summary, which

incorporates and adapts a key question from the proposal: “Who is my primary contact person?

Is he or she a representative of an investment adviser or a broker-dealer? Who can | talk to if |

have concerns about how this person is treating me?®%" With required text features to highlight

this conversation starter, as well as information from the Introduction to direct retail investors to

603

604

606

607

See, e.g., NASAA Letter (suggesting that the Additional Information section be recastas “Disciplinary
History and Customer Rights and Remedies” and include, among other things, a discussion of the legal
rights and the remedies available to customers in the event of breach (including whether the customer will
be subject to mandatory arbitration) and contact information for regulators where investors may file
complaints or ask questions about disciplinary history); see also Philadelphia Roundtable (investor
expressing that she would like to know where to file a complaint, butnotrealizing that the desired
information was on the proposed relationship summary).

See Wells Fargo Letter (“We also don’tagree that Form CRS needs to get into details on how an investor
can report a problem. Such a disclosure is outside of the overall purpose of the summary and will detract
from both the readability and length of the document.”).

See Trailhead Consulting Letter (“[T]his document is encouraged or required to be delivered prior to
entering into a relationship or transaction, so hopefully problems have yet to occur. The account statements
or investment adviser reports should include statements informing investors how to report a problem.”).

But see Cetera Letter I (Woelfel) (86% of survey respondents strongly orsomewhat agreed that “how to
report a problem with your investments” was an important topic to be discussed in the relationship
summary and 84% of survey respondents strongly orsomewhat agreed that “how to report a problem with a
financial professional” was an important topic; within a range of 88% to 81% ofratings for 9 different
topics).

Compare, e.g., LPL Financial Letter (including hyperlinks to BrokerCheck and IAPD in part “to report a
problem” in mock-up) and IAA Letter | (no reference to problems or reporting complaints in mock-up).

Item 5.C. of Form CRS. In comparison, the analogous proposed key question was “Who is the primary
contact person for my account,and is he or she a representative of an investment adviser or a broker-
dealer? Whatcan you tell me about his or her legal obligations to me? If | have concerns about how this
person is treating me, who can I talk to?” Proposed Item 8.10 of Form CRS.
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Investor.gov/CRS, we believe that retail investors will be able to find information on who to
contact and how to report a complaint to the firm at the appropriate time, and Investor.gov
includes links to submit questions and complaints to the Commission. In light of the mixed
feedback from commenters and the changes to the form designed to enhance flexibility and
usability, we are not requiring firms to include more detailed information about submitting
complaints, as proposed, to enable the disclosures in the relationship summary to focus on other
information about the firm and its services.

We are also requiring firms to include a telephone number where retail investors can
request up-to-date information and request a copy of the relationship summary.®°® This differs
from the proposal, which required only those firms that do not have a public website to include a
toll-free number that retail investors may call to request documents.®®® Some of the commenter
mock-ups included a telephone number even though the firms maintained a public website.5° A
commenter who recommended including a contact telephone number in the relationship
summary did not specify that it must be toll-free and we received a mock-up with a placeholder
for a telephone number that was not specifically toll-free.®*

After consideration of these comments and mock-ups, we determined that all firms
should include a telephone number in the relationship summary. We continue to believe it is

important for retail investors to have firm contact information in the event that they would like to

608 Item 5.B. of Form CRS.

609 See Proposed General Instruction 8.(a) to Form CRS.

610 See, e.g., Fidelity Letter (mock-up) and Primerica Letter (mock-up).

611 See IAA Letter | and Primerica Letter (mock-up).
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request disclosures and there is no public website for that firm that the investor may easily
access. In addition, we anticipate that requiring all firms to include a telephone number will
more readily accommodate retail investors who prefer communicating with firms over the phone
and will facilitate their requests for up-to-date information and a copy of the relationship
summary. If firms do not already have a toll-free telephone number, they will not be required to
obtain one to comply with the requirements of the relationship summary. Firms will have the
flexibility to decide whether or not the telephone number they provide in their relationship
summary will be toll-free.
6. Proposed Items Omitted in Final Instructions

The proposal included two sections that we are not adopting as separate sections in the
relationship summary.®2  As discussed above, the relationship summary will not include a
separate section for “Key Questions to Ask;” instead, the topics covered by the proposed key
questions will be integrated throughout the relationship summary as headings to items or as
“conversation starters.”®3

The relationship summary will also not include the Comparisons section for investment
advisers and broker-dealers, as proposed. Standalone broker-dealers would have been required

to include the following information, using prescribed wording, about a generalized retail

612 In addition to the reasons discussed below, removing these sections also may help alleviate concerns from

commenters thatthe proposed relationship summary was trying to “do too much.” E.g., Schwab Letter I;
SIFMA Letter; Comment Letter of UBS Global Wealth Management (Aug. 7, 2018) (“UBS Letter”); see
also AARP Letter (suggesting that the relationship summary be shortened to avoid “information
overload”); CFA Institute Letter I (the proposed relationship summary is “too wordy, lacks design elements
thatengage the reader, and, in many respects, is too nuanced for the average retail investorwho is trying to
understand the differences between broker-dealers and investment advisers”).

613 See supra Section 11.A 4.

183



investment adviser: (i) the principal type of fees; (ii) services investment advisers generally
provide; (iii) the applicable legal standard of conduct; and (iv) certain incentives based on an
investment adviser’s asset-based fee structure. For standalone investment advisers, this section
would have required them to include parallel categories of information regarding broker-
dealers.®**

Many commenters opposed including discussions comparing investment advisers and
broker-dealers. Some commenters stated that it was inappropriate for the Commission to require
firms to describe products and services that they do not offer and about which they may have
limited or no expertise.’*> Other commenters had concerns with the prescribed wording, which
they said may increase investor confusion or be misleading with prescribed wording that would
not reflect the likely relationship that an investor would have with a specific firm.®*® Some
commenters believed that the wording in the comparison section favored broker-dealers over
investment advisers.®*” Others indicated that the comparisons should allow for discussions
regarding insurance products.®!® As an alternative, some commenters suggested that the

Commission include the information intended for the proposed Comparison section on the

614 See Proposed Item 5 of Form CRS.

615 See, e.g., ACLI Letter.

616 See TA A Letter I (arguing that the wording of the section was “too boilerplate” and would prohibit firms

from providing useful information about what the specific investor’s relationship would be with a firm).

617 See CFA Letter I (arguing that “there are a number of statements ... that many, if not most, advisers would

likely object to” in the prescribed wording); IAA Letter L.

618 See New York Life Letter; Northwestern Mutual Letter.
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1,61 and that firms could link to the educational

Commission’s website as educational materia
material from their relationship summaries.??® Given such concerns and suggestions, a number
of mock-ups did not include a comparison section.®%

Comments on Feedback Forms indicated that this section was less useful than other
sections of the relationship summary; fewer commenters rated this section as either “very useful”
or “useful” compared to the other sections of the relationship summary.®?> Many narrative
comments on Feedback Forms relating to this section (even from those who graded the section as
“useful”) indicated that these commenters did not find this section informative and wanted more
information to help them compare firms.%*® Feedback on this section from the RAND 2018
report and other surveys and studies was limited because the RAND 2018 report, and other

surveys and studies, generally focused on the sample proposed dual registrant relationship

summary. However, in a survey that focused on the standalone investment adviser relationship

619 See IAA Letter I; Schnase Letter; Pickard Djinis and Pisarri Letter.
620 See, e.g., SIFMA Letter; Schwab Letter I.

621 See, e.g., IAA Letter I; SIFMA Letter; Schwab Letter I. Other mock-ups included a “first level” disclosure
thatinvolved generalized comparisons between investment advisers and broker-dealers, with the
relationship summary including firm-specific information. See LPL Financial Letter; Primerica Letter.

622 Twenty-nine commenters (about30%) on Feedback Forms rated the comparison section as “Very Useful”;

39 (about40%) rated it as “Useful”; 17 (almost 20%) responded that they did not find this section useful or

were unsure. See Feedback Forms Comment Summary (responses to Question 2(d), supra footnote 11.

623 See, e.g., Anonymous07 Feedback Form (“Any example ofhow youuse either or both for achieving

goals”); Anonymous 13 Feedback Form (“... list what is the same for both, as much is, then only list

differences in separate columns. What | really want is what's the differences”); Brantley Feedback Form

(“when is it bestto use each type of account - maybe some examples™); Coleman Feedback Form (“...a

word that suggests when one type of relationship would be more beneficial”); Hawkins Feedback Form

(“There are so many different account types and investment options. More information needed”); Murphy

Feedback Form (“Too complicated to follow”); Schreiner Feedback Form (“highlight differences”).
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summary, most survey respondents indicated that this section was not useful in helping them to
understand differences between firms.%%*

We have determined not to require a separate Comparisons section in the relationship
summary for broker-dealers and investment advisers that are not dual registrants. In lieu of the
separate section with prescribed wording, the final instructions include several requirements that
will help facilitate comparisons among firms. First, each relationship summary will be required
to provide answers to the same questions in a standard order.®?® Second, dual registrants will be
required to provide either a combined relationship summary describing both brokerage and
advisory services, presenting the information with equal prominence and in a manner that
facilitates comparison of the two types of services or, alternatively, will be required to provide
separate relationship summaries that clearly distinguish and facilitate comparison of the firm’s
brokerage and investment advisory services.®?® Similarly, afirm that has an affiliate providing
brokerage or advisory services may choose to prepare a single relationship summary, or two

separate relationship summaries, discussing the services provided by both firms, but only if the

624 See Betterment Letter | (HotspeX), supra footnote 18 (only 23% of survey respondents indicated that the

disclosure on a version of the sample proposed standalone adviser relationship summary helped them to
understand how other investment firms differed from Betterment).

625 See supra Section I.A.2.

626 See supra Section II.LA.5. Additionally, and as noted above, firms that prepare two separate relationship
summaries must deliver both relationship summaries to each retail investor with equal prominence and at
the same time, without regard to whether the particular retail investorqualifies for those retail services or

accounts. See id.; see also General Instruction5.A. to Form CRS.
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relationship summary or summaries are designed in a manner that facilitates comparison of the
brokerage and investment advisory services.®?’

These changes enhance the relationship summary’s usability and design and, we believe,
will improve comparisons among firms by retail investors using the relationship summaries. The
relationship summaries will have differentiated, firm-specific information in a comparable
format as compared to the proposed approach of requiring prescribed and more generalized
information. We believe this comparability and differentiation among firm relationship
summaries will enhance usability for retail investors. In addition, removing the prescribed
wording allows firms to describe their services and fees more accurately while simultaneously
mitigating concerns commenters raised regarding potentially misleading or inappropriate
prescribed wording. Investors seeking more general information about investment advisers and
broker-dealers will know they can refer to educational materials that are available on the
Commission’s website, Investor.gov, and elsewhere for investor research and education,
including Investor.gov/CRS, which the relationship summary’s Introduction must reference.®?®

C. Filing, Delivery, and Updating Requirements

We are adopting the filing, delivery, and updating requirements with several
modifications from the proposal. Firms will file copies of their relationship summaries with the

Commission, will update the disclosures when the information becomes materially inaccurate,

and will communicate any changes to retail investors who are existing clients or customers. The

621 See General Instruction 5.B.(i) to Form CRS.

628 See Item 1.B. of Form CRS.
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delivery requirements are designed to ensure a relationship summary is provided before or at the
time a retail investor enters into a relationship with the firm and when changes are made to the
services the firm provides.

We made several modifications to the proposed requirements in response to comments, in
order to make it easier for retail investors to discern changes in updated relationship summaries,
streamline the filing requirements, and provide greater clarity regarding several of the delivery
requirements. As described further below, some of the key revisions include:

o Broker-Dealer Initial Delivery Obligations. Broker-dealers will be
required to deliver the relationship summary before or at the earliest of: (i) a
recommendation of an account type, a securities transaction, or an investment strategy
involving securities; (i) placing an order for the retail investor; or (iii) the opening of a
brokerage account for the retail investor, instead of before or at the time the retail
investor first engages the broker-dealer’s services, as proposed. We encourage delivery
of the relationship summary to new or prospective clients or customers at the first
possible opportunity, including the initial point of contact.

o Other Delivery Obligations. Firms will deliver the relationship summary
to existing retail investor clients and customers before or at the time firms open a new
account that is different from the retail investor’s existing account, as was proposed. In
addition, firms will deliver the relationship summary when they recommend that the
retail investor roll over assets from a retirement account, or when they recommend or
provide a new service or investment outside of a formal account (e.g., variable annuities
or a first-time purchase of a direct-sold mutual fund through a “check and application”

process). In response to commenters’ concerns, these changes are intended to replace the
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proposed instruction that firms deliver the relationship summary when making changes to
an existing account that would “materially change the nature and scope” of the firm’s
relationship with the retail investor with more concrete delivery triggers.

o Highlighting Changes. In a change from the proposal, we are adding a
requirement that firms delivering updated relationship summaries to existing clients or
customers also highlight the most recent changes by, for example, marking the revised
text or including a summary of material changes. This additional disclosure must be filed
as an exhibit to the unmarked amended relationship summary (but would not be counted
toward the two-page or four-page limit, as applicable).

o New Filing Requirements. As proposed, we are requiring that firms file
the relationship summary using a text-searchable format. However, in response to
comments received, we are also requiring that the filings contain machine-readable
headings to enhance the ability to compare information submitted by different firms.
Also in response to comments, which we solicited on this topic, we are changing the
system that broker-dealers will use to file Form CRS from EDGAR, as proposed, to Web
CRD®. Dual registrants will be required to file their relationship summaries using both
IARD and Web CRD®.

Finally, we are revising the definition of retail investor to align more closely with the
definition of “retail customer” in Regulation Best Interest. As discussed, below, we do not
believe that this results in substantive changes in the definition as proposed.

1. Definition of Retail Investor

For purposes of Form CRS, “retail investor” is defined as “a natural person, or the legal

representative of such natural person, who seeks to receive or receives services primarily for
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personal, family or household purposes.”®?® The proposal defined the term retail investor as “a
prospective or existing client or customer who is a natural person (an individual), including trusts
or other similar entities that represent natural persons, even if another person is a trustee or
managing agent.” This definition was different from the definition of “retail customer” in
proposed Regulation Best Interest®® because the relationship summary was intended for an
earlier stage of the relationship between an investor and a financial professional, and we thought
it would be beneficial for all natural persons to receive information to facilitate their account
choices.®%

Many commenters recommended that we use a single definition for both “retail investor”
and “retail customer” because consistent definitions would facilitate compliance and

2

administrative efficiency.*? Commenters were concerned that differences between the

definitions could result in a requirement to deliver the relationship summary to broker-dealer

629 General Instruction 11.E. to Form CRS.
630 Compare Proposed Exchange Actrule 151-1(b)(1) (defining retail customer to mean “a person, or the legal
representative of such person,who: (A) Receives a recommendation of any securities transaction or
investment strategy involving securities from a broker, dealer, or a natural person who is an associated
person of a broker or dealer; and (B) Uses the recommendation primarily for personal, family, or household

purposes.”).

Proposing Release, suprafootnote 5, at Section I, at n.29.
632 See Committee of Annuity Insurers Letter (“a standardized definition ... would be more efficient and
enable firms tomore easily comply”); ICI Letter (“a single definition ... would provide important
administrative efficiencies, facilitate compliance, and avoid confusion”); see also Bank of America Letter;
CFA Letter I; Cetera Letter I; Fidelity Letter; Comment Letter of Franklin Resources, Inc. (Aug. 6, 2018);
Invesco Letter; Comment Letter of Morgan Stanley Smith Barney, LLC (Aug. 7, 2018) (“Morgan Stanley

Letter”); Oppenheimer Letter; Comment Letter of Raymond James Financial (Aug. 7, 2018) (“Raymond
James Letter”); SIFMA Letter; TIAA Letter; Transamerica Letter.
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customers who may not be “retail customers” for purposes of Regulation Best Interest.®®* Many
commenters further recommended that the definitions of “retail investor” and “retail customer”
should both be conformed to rules issued by FINRA, which use a net worth test to distinguish
institutional and “retail” customers.®®** Commenters also asked us to clarify that the relationship
summary need not be delivered to certain professionals retained to represent a natural person®3®
and address whether participants in workplace retirement plans will be retail investors who
should receive the relationship summary.5%

In response to comments, the final instructions adopt a definition of retail investor that is
consistent with the definition of retail customer in Regulation Best Interest, but differs to reflect
differences between the relationship summary delivery requirement and the obligations of
broker-dealers under Regulation Best Interest, including that the relationship summary is
required whether or not there is a recommendation and covers any prospective and existing
clients and customers (i.e., a person who “seeks to receive or receives services”) of investment

advisers as well as broker-dealers.%®” Specifically, under Regulation Best Interest, retail

633 See, e.g., SIFMA Letter; TIAA Letter.

634 See, e.g., SIFMA Letter (referring to FINRA Rule 2210); Cetera Letter I; Investacorp Letter; Morgan
Stanley Letter; TIAA Letter; UBS Letter; Wells Fargo Letter.

635 E.g., Comment Letter of the American Bankers Association (Aug. 7, 2018) (“American Bankers

Association Letter”); IAA Letter I; ICI Letter; Oppenheimer Letter; Prudential Letter; T. Rowe Letter;

Wells Fargo Letter.

636 E.g., Comment Letter of Empower Retirement (Aug. 2, 2018) (“Empower Retirement Letter”); Fidelity

Letter; Comment Letter of Groom Law Group (Aug. 7, 2018) (“Groom Law Letter”); IAA Letter I; ICI

Letter; IRI Letter; Invesco Letter; Comment Letter of the National Association of Government Defined

Contribution Plans (Aug. 7, 2018) (“NAGDA Letter”); Oppenheimer Letter; Comment Letter of SPARK

Institute, Inc. (Aug. 7, 2018) (“SPARK Letter”); T. Rowe Letter.

637 See Regulation Best Interest Release, supra footnote 47, at Section I1.B.3.c.
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customer will be defined as “a natural person, or the legal representative of such natural person,
who: (A) receives a recommendation of any securities transaction or investment strategy
involving securities from a broker, dealer, or a natural person who is an associated person of a
broker or dealer; and (B) uses the recommendation primarily for personal, family, or household
purposes.”®3® Like the definition of retail customer in Regulation Best Interest, the definition of
retail investor in the final instructions includes natural persons®®® who seek to receive or receive
services “primarily for personal, family or household purposes” and the “legal representatives of
such natural persons.” In addition, we provide an interpretation on who would be considered to
be a “legal representative” for purposes of this definition.

The proposed definition of retail mvestor did not include the phrase “personal, family or
household purposes.” No commenters addressed whether or not to include this phrase in the
Form CRS definition of retail investor, other than commenting generally that they supported
conforming both definitions. Commenters did comment and request clarification of this aspect
of the definition of “retail customer” in Regulation Best Interest.®*?

We believe the final definition of retail investor remains consistent with our objective to

provide all natural persons with information to facilitate their understanding of their choices

among firms and types of accounts. Firms will be required to deliver the relationship summary

638 Exchange Act Rule 151-1(b)(1).

639 The proposed definition used the language “a natural person (an individual).” While the final definition
excludes the parenthetical reference to “an individual,” we do notintend any substantive change because a
reference to a natural person typically includes any individual.

640 See Regulation Best Interest Release, supra footnote 47, at Section 11.B.3a (describing comments).
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to individuals seeking brokerage and investment advisory services in connection with any of the
many different reasons that an individual may seek these services, including, for example,
retirement, education and other personal, family or household saving and investing objectives.
The final definition of retail investor will exclude natural persons seeking these services for
commercial or business purposes, such as, for example, where an employee seeks services for an
employer or an individual seeks services for a small business or on behalf of another non-natural
person entity such as a charitable trust. However, firms must deliver the relationship summary to
natural persons who might be seeking services for a mix of personal and commercial or other
non-personal purposes, such as a sole proprietor or small business owner who may engage a firm
or financial professional for multiple accounts and for personal as well as business purposes.
Where firms do not know whether a natural person is seeking services for something other than
personal, family, or household purposes at the beginning of a relationship, they may treat that
natural person as a retail investor for purposes of delivery of the relationship summary.®*!

As in the proposal, the final retail investor definition will capture natural persons without
any distinction based on net worth. While a number of commenters argued that firms should not
be required to deliver a relationship summary to investors that meet certain asset or net worth

thresholds,®*? others opposed narrowing the definition based on a net worth test or other test.%43

641 As explained in Regulation Best Interest Release, supra footnote 47, at Section 11.B.3a, we interpret

“personal, family or household purposes”as used in the definition of retail customer to mean any
recommendation to a natural person for his or her account,and we believe that, pursuantto the Care
Obligation of Regulation Best Interest, broker-dealers are able to obtain sufficient facts to determine the
purpose for which a recommendation will be used.
642 For example, SIFMA’s comments refer to FINRA Rule 2210, which treats accounts of natural persons with
$50 million or more in assets as institutional investors; SIFMA exp lains that these investors are “among the
wealthiest and most sophisticated customers and often have multiple professional fiduciaries and advisers,
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We continue to believe that the retail investor definition should not distinguish based on a net
worth or other asset threshold test and that all individual investors would benefit from clear and
succinct disclosure regarding key aspects of available brokerage and advisory relationships. As
noted in the proposal, section 913 of the Dodd-Frank Act defines “retail customer” to include
natural persons and legal representatives of natural persons without distinction based on assets or
net worth.%** Further, we believe that it also may be impractical to include a net worth or other
test based on asset thresholds in the definition because it could be difficult for firms to determine
a retail investor’s net worth at the outset of the relationship when the relationship summary must
be provided.

To conform definitions, the final definition of retail investor substitutes the language “the
legal representative of such natural person” for language in the proposal referring to “a trust or
other similar entity that represents natural persons, even if another person is a trustee or
managing agent of the trust.”®*> We believe this is a clarification and not a substantive change

from the proposal because it retains coverage of trusts and other similar legal entities that

apart from their broker-dealer relationships” and “do not function as ‘retail customers’”; see also Cetera
Letter I; Investacorp Letter; Morgan Stanley Letter; TIAA Letter; UBS Letter; Wells Fargo Letter. Other
commenters suggested different tests of financial sophistication, e.g., Advisers Act Rule 205-3 definition of
“qualified clients” (a $2 million net worth test), see Comment Letter of American Investment Council (Aug.
7, 2018) (“American Investment Council Letter”); Comment Letter of Loan Syndications and Trading
Association (Aug. 7, 2018); Comment Letter of the Managed Funds Association Alternative Investment
Management Association (Aug. 7, 2018); or the section 2(a)(51) of the Investment Company Act definition
of “qualified purchaser” ($5 million net worth test). See Fidelity Letter; Pickard Djinis and Pisarri Letter.
643 See, e.9., Morningstar Letter (“any unequaldistribution of this information would be arbitrary”); see also
AARP Letter; CFA Letter I; Trailhead Consulting Letter.

644 Proposing Release, supra footnote 5, at Section 11, at text accompanying nn.31-32.

645 General Instruction 11.E. to Form CRS.
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represent natural persons, and the proposal contemplated that certain legal representatives, e.g., a
trustee or managing agent, would receive a relationship summary on behalf of a trust or other
similar legal entity. Further, we clarify that we interpret a “legal representative” of a natural
person to cover only non-professional legal representatives (e.g., a non-professional trustee that
represents the assets of a natural person and similar representatives such as executors,
conservators, and persons holding a power of attorney for a natural person).®*® In referring to
non-professional legal representatives, we intend to capture persons who are acting on behalf of
natural persons and are not regulated financial services professionals retained by natural persons
to exercise independent professional judgment. This responds to those commenters who argued
that it should not be necessary to provide a relationship summary to regulated professionals in
the financial services industry, such as registered investment advisers and broker-dealers,
corporate fiduciaries (e.g., banks, trust companies and similar financial institutions) and
insurance companies, and the employees or other representatives of such advisers, broker-dealers,
corporate fiduciaries and insurance companies.®’ Accordingly, non-professional legal
representatives would not include such regulated financial services professionals. We agree with
these commenters that delivery of the relationship summary to such regulated financial services

professionals retained by natural persons to exercise independent judgment will not further our

646 See ICI Letter (recommending thatthe Commission “make explicit in the definition of ‘retail inves tor’ that

a ‘legal representative’ of a natural person “means an executor, conservator, or a person holding a durable
power of attorney for a natural person™).
647 See, e.g., American Bankers Association Letter; Bank of America Letter; IAA Letter I; Invesco Letter; ICI
Letter; Oppenheimer Letter; Prudential Letter; T. Rowe Letter.
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objective of facilitating retail investors® understanding of their account choices.®®

Importantly,
however, this will not relieve firms or financial professionals retained to represent the assets of
natural persons from their own obligations to deliver the relationship summary to clients or
customers who are retail investors.

Commenters offered varying points of view about whether participants of workplace
retirement plans should be treated as retail investors who receive the relationship summary.
Some recommended that the definition of retail investor should include plan participants.®*°
Others argued against delivering a relationship summary to plan participants, explaining that a
relationship summary would confuse participants and would duplicate other required
disclosures.®®® Several commenters suggested that only plan participants that choose to retain a
firm or financial professional in connection with assets in his or her plan account should receive

1

a relationship summary.®®* Commenters also asked us to clarify whether the definition of retail

investor would include participants in plans not subject to ERISA, such as governmental or other

648 See, e.g., American Bankers Association Letter; Bank of America Letter; IAA Letter I; Invesco Letter; ICI

Letter; Oppenheimer Letter; Prudential Letter; T. Rowe Letter.
649 See ICI Letter; Invesco Letter; Oppenheimer Letter; Trailhead Consulting Letter; see also IRI Letter
(permit delivery of Form CRS using media approved by the plan sponsor).
650 See Empower Retirement Letter (noting that plans covered by ERISA “have named fiduciaries responsible
for ensuring each plan is operated in the best interest of plan participants ... [and who] are already
obligated pursuantto ERISA 8404a-5 to provide participants with detailed disclosures related to those
investment choices.”); Groom Law Letter (noting that “the decision to engage a broker- dealer for purposes
of providing services to the plan is made at the plan sponsorlevel and not at the participant level);
Comment Letter of Principal Financial Group (Aug. 7, 2018) (“Principal Letter”).

See T. Rowe Letter (noting that Form CRS should apply “if an individual chooses to retain a broker-dealer
or advisor to provide recommendations or management regarding his or her retirement plan accounts ...
[but] “if a plan fiduciary selects a broker-dealer or adviser to provide such services to its plan participants
... we donot think Form CRS should apply); Prudential Letter; SPARK Letter.
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non-ERISA workplace retirement plans meeting requirements under section 403(b) or 457 of the
Internal Revenue Code of 1986, as amended (“Internal Revenue Code” or “Code”), and
individual retirement accounts (“IRAs™) (including SEPs and SIMPLE IRAs).%°?

In response to comments, we are clarifying that the relationship summary applies when
retail investors seek services for their retirement accounts as well as non-retirement accounts
because retirement savings is a personal, household or family purpose. Accordingly, the
definition of retail investor will include a natural person seeking to select and retain a firm to
provide brokerage or advisory services for his or her own retirement account, including but not
limited to IRAs and individual accounts in workplace retirement plans, such as 401(k) plans and
other tax-favored retirement plans.%®® For example, firms will be required to deliver a
relationship summary to plan participants seeking advice about whether to take a distribution
from a 401(K) plan or other workplace retirement plan and how to invest that distribution.
Similarly, a firm will be required to deliver a relationship summary to a plan participant seeking

to retain the firm to provide brokerage or advisory services for the participant’s individual

See ICI Letter; Invesco Letter; Oppenheimer Letter; T. Rowe Letter.
653 Such IRAs include, for example, individual retirement accounts and individual retirement annuities
described by section 408(a) and (b) of the Internal Revenue Code, “simplified employee pensions” (or
(SEPs) described by section 408(k) of the Code, and simple retirement accounts described by section
408(p) of the Code (SIMPLE IRAs). In responseto commenters, we also clarify that workplace retirement
plans include any arrangement available at a workplace that provides retirement benefits or allows saving
for retirement, including, for example, any 401(k) plan or other plan that meets requirements for
qualification under Code section 401(a), deferred compensation plans of state and local governments and
tax-exempt organizations described by Code section 457, and annuity contracts and custodialaccounts
described by Code section 403(b). Likewise, the definition of retail investorincludes natural persons
seeking brokerage or advisory services for othertax-favored savings arrangements such as an Archer
Medical Savings Accountdescribed by Code section 220(d), a Health Savings Accounts described by
Internal Revenue Code section 223(d) and any similar tax-favored health plan saving arrangement, a
Coverdell education savings account described by Code section 530 and a qualified tuition program or “529
plan” established pursuant to Code section 529.
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account held in a 401(k) plan or other workplace retirement plan.®®*

However, participants in 401(k) plans and other workplace retirement plans will not be
retail investors for purposes of the Form CRS delivery obligation when making certain ordinary
plan elections that do not involve selecting or retaining a firm to provide brokerage or advisory
services. We understand, for example, that participants in workplace retirement plans generally
do not choose the firm that provides brokerage or advisory services in connection with certain
ordinary plan elections, such as whether to enroll in the plan, make or increase plan contributions,
or how to allocate contributions and plan account balances among a designated menu of plan
investment options. We designed the relationship summary to assist investors in understanding
their choices when they seek to engage a firm to provide brokerage and advisory services. Even
if a financial professional or other firm representative assists a participant directly, e.g., at an
enrollment meeting or through a call center interaction, the participant generally would not be
making the type of account or firm choice contemplated by a relationship summary because the
plan’s sponsor or another representative designated by the terms of the plan (e.g., a trustee or
other fiduciary or other responsible party) (a “plan representative”) already has selected the firm,

has negotiated the terms of service, and remains responsible for supervising the firm.%>> We

654 For example, we understand that, although notcommon, some 401(k) plans and other individual account

plans provide participants total discretion to choose an investment adviser or broker-dealer to provide

services for their individual plan account. See, e.g., 29 CFR 2550.404c-1(f), Example 9.
6%5 This approach differs from our approach to defining retail customer for purposes of Regulation Best
Interest to recognize differences between the relationship summary requirement and the obligations of
broker-dealers under Regulation Best Interest. As discussed in the Regulation Best Interest Release, supra
footnote 47, at Section I1.B.3.a, a participant receiving recommendations for the participant’s individual
accountheld in a 401(k) or other workplace retirement plan would be a retail customer for purposes of
Regulation Best Interest.

198



agree with commenters that delivering a relationship summary under these circumstances could
be confusing to participants and duplicative of already required disclosures. Accordingly, plan
participants should not be viewed as “seeking or receiving services” for purposes of the Form
CRS definition of retail investor when they are merely electing among plan features offered by
firms and financial professionals retained and supervised by a plan representative. This includes
a participant’s decision to invest his or her account balance through an in-plan self-directed
brokerage account option or to select an in-plan managed account service option, where a plan
representative retains and supervises the broker-dealer or investment advisory firm providing
such services to the plan.

Finally, commenters asked us to address whether workplace retirement plans and their
representatives (e.g., plan sponsors, trustees, and other fiduciaries) and service providers will be
retail investors entitled to receive Form CRS. In the proposal, we excluded workplace retirement

plans and their representatives from the definition of retail investor.®®®

Most commenters agreed
with this approach; some noting that workplace retirement plans and their representatives would
not benefit from receiving a Form CRS.®*” Two commenters argued that workplace retirement

plans and their representatives should receive Form CRS.%%®

Proposing Release, suprafootnote 5, at Section 1.
657 See IAA Letter I (“Institutional trusts such as employee benefit or pension plans ... would not benefit from
a Form CRS”); T. Rowe Letter (... where a plan fiduciary selects a broker-dealer or adviser to provide
such services to its plan participants ... we do notthink Form CRS should apply. ERISA and governmental
plans are already subjectto extensive disclosures to participants and rules related to conflicts.
Consequently,a Form CRS in this context would be duplicative of existing disclosures and cause potential
confusion, without providing any additional benefits”); see also Comment Letter of the American
Retirement Association (Aug. 3, 2018) (professional investment experts retained by a plan to perform
investment advisory services in a fiduciary capacity should notbe included); Fidelity Letter (“establish a
uniform definition ... [that] excludes ERISA and non-ERISA employer sponsored retirement plans
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We understand that plan representatives of workplace retirement plans typically are not
seeking or receiving services primarily for personal, family or household purposes when they
consider whether to engage a broker-dealer or investment adviser to provide services to a
retirement plan established, maintained and operated by an employer to provide pension or
retirement savings benefits to employees. Further, the relationship summary—designed to
provide succinct information relevant to individual retail investors—is not designed to facilitate
account and firm choices by the representatives of these workplace retirement plans. In this
regard, we understand that plan representatives typically seek brokerage and advisory services
bundled together with, or that will be complimentary with, other services supporting the plan’s
establishment, maintenance and operation, such as plan design, recordkeeping and other
administrative services, and compliance services to meet applicable requirements under the
Internal Revenue Code and ERISA (or applicable state law for non-ERISA governmental
plans).>°

Accordingly, the final definition of retail investor does not include most workplace

retirement plans or their plan representatives seeking services for a plan established, maintained

and operated by an employer to provide pension or retirement savings benefits to employees,

regardless of size, as well as their sponsors, trustees and advisers ...”); ICI Letter (a retail investorshould
notinclude retirement plans, their sponsors ortrustees orplan fiduciaries); NAGDA Letter (requesting
clarification); Prudential Letter (“‘retail investor’ for purposes of Form CRS should not include retirement
plan representatives”); Transamerica Letter (same).
6%8 See Comment Letter of Fisher Investments (Dec. 13, 2018) (“many individuals overseeing retirement plans
... would benefit from a better understanding ofconcepts in proposed Form CRS”); Trailhead Consulting
Letter.
659 See, e.g., Groom Law Letter (describing business models of firms offering brokerage and advice services to
plans together with otherservices); SPARK Letter (same).
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because such plans and their representatives are not seeking services primarily for personal,
family or household purposes. We note, however, that some plan representatives may participate
under their employer’s workplace plan, e.g., in the case of a workplace IRA or other workplace
retirement plan is established and maintained by a sole proprietor or other self-employed
individual that includes one or more employees in addition to the plan representative. If a plan
representative who decides the services arrangements for a workplace retirement plan is a sole
proprietor or other self-employed individual who will participate in the plan, the plan
representative also would be a retail investor seeking services for personal, family or household
purposes and must receive a copy of the firm’s relationship summary.®®°
2. Filing Requirements

As proposed, all broker-dealers and investment advisers will file their relationship
summaries with the Commission, and the relationship summaries will be accessible via the
Commission’s public website, Investor.gov,661 in addition to each firm’s website. There are
several reasons we are requiring the relationship summaries to be filed with the Commission.
First, the public will benefit by being able to access any firm’s relationship summary by using

one website, Investor.gov. This should make it easier to make comparisons across firms.

660 This is consistent with the final definition of retail customer for purposes of Regulation Best Interest, which

to the extent that the plan representative who decides services arrangements is a sole proprietor or other
self-employed individual who will participate in the plan, the plan representative will be a retail customer
for purposes of Regulation Best Interest to the extent that the plan representative receives recommendations
directly from a broker-dealer primarily for personal, family or household purposes. See Regulation Best
Interest Release, supra footnote 47, at Section 11.B.3a.

For broker-dealers, relationship summaries will be filed through Web CRD®, and for investment advisers,
relationship summaries will befiled through IARD. Investors will be able to access relationship summaries
using BrokerCheck and IAPD, the public interfaces of Web CRD® and IARD, respectively, and through the
Commission’s Investor.gov website, which has a search tool that links to both BrokerCheck and IAPD.
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Second, some firms may not maintain a website, and therefore their relationship summaries will
not otherwise be accessible to the public. Third, by having firms file their relationship
summaries with the Commission, Commission staff can more easily monitor the filings for
compliance. Commenters generally supported requiring broker-dealers and investment advisers
to file their relationship summaries with the Commission.®2

We are requiring that the filing be in a text-searchable format, as proposed, and in
addition, the final instructions will require that the filing be structured with machine-readable
headings. Two commenters advocated that the relationship summary should be filed not only in

a text-searchable, but also machine-readable, format,%®3

in response to our solicitation for
comment on filing formats. Both commenters stated that this would allow third parties to
develop online comparison tools, making it easier for retail investors to compare firms with one

another, including across key categories, such as fees.®®* We agree that requiring this formatting

will enable investors and other data users, industry participants, and the Commission and

662 See, e.g., CFA Letter I; Schnase Letter; Trailhead Consulting Letter; Institute for Portfolio Alternatives

Letter.
663 See CFA Letter I (“[Plast experience regarding investors’ limited use of existing databases,such as IARD
and BrokerCheck, cautions againstplacing too much reliance on investors’ accessing the documents
directly. We therefore urge the Commission to require that the documents be filed, not justin a text-
searchable format, butin a machine-readable format.”); Schnase Letter (“[T]he data contained in the
Relationship Summary should be required to be filed in a structured data format, so the document can be
utilized as a stand-alone human-readable document and serve as the source for a machine-readable data
set.”).
664 CFA Letter I (“We can envision a time when third parties could develop online tools to help investors
search for a firm or accountthat meets their preferred parameters, much like the tools Kelly Blue Book or
Edmunds provide to help car buyers narrow their selections.”); Schnase Letter (“Retail investors may not
be able or inclined to build their own algorithms and spreadsheets to manipulate machine-readable data
themselves, but third-party providers will likely step in when demand exists to provide investors publicly
accessible comparison tools fueled by the machine-readable data made available by the SEC.”).
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Commission staff to better collect and analyze reported information and facilitate the
development of tools to aggregate and compare the information. We are requiring that only the
headings be machine-readable, given that firms will use their own wording in the narrative
responses for each of the relationship summary items, and the responses will not be uniform.
The machine-readable, structured headings could, for example, be implemented in PDF by
creating a bookmark for each of the headings of the relationship summary that matches the text
of the heading and that has the heading as its destination. We believe this promotes aggregation
and comparison of responses to specific items across different relationship summaries but also
limits the costs of preparing the relationship summary. This is consistent with the Commission’s
ongoing efforts to modernize our forms by taking advantage of technological advances both in
the manner in which information is reported to the Commission and how it is provided to
investors and other users.®®® These instructions are not intended to require firms to prepare a
relationship summary in paper format. A firm that prepares and delivers a relationship summary
only in an electronic format could, for example, file arendering of the electronic disclosures with
the Commission.

In a change from the proposal, broker-dealers will file through Web CRD® instead of

EDGAR. Investment advisers will file their relationship summaries through IARD in the same

665 See, e.g., Inline XBRL Filing of Tagged Data, Advisers Act Release No. 10514 (Jun. 28, 2018) [83 FR
40846] (Aug. 16, 2018); Optional Internet Availability of Investment Company Shareholder Reports,
Investment Company Act Release No. 33115 (Jun. 5, 2018) [83 FR 29158] (Jun. 22, 2018) (“Sharcholder
Reports Release”); Investment Company Reporting Modernization, Investment Company Act Release No.
32314 (Dec. 8, 2017) [82 FR 58731 (Dec. 14, 2017)].
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manner as they currently file Form ADV Parts 1A and 2A, as proposed.®®® Whether dual
registrants prepare a single relationship summary or two, they will file their relationship
summaries using both IARD and Web CRD®.%%” We are requiring filing of the relationship
summary through Web CRD® and IARD because they are currently used by and familiar to
broker-dealers and investment advisers, respectively. This should minimize the systems changes
firms would need to make, because they would not need to establish new systems in order to file
their relationship summaries with the Commission. One commenter supported using EDGAR
for analyzing and comparing fee information.%®® Several commenters, however, generally
preferred Web CRD®, arguing that Web CRD® is more accessible for broker-dealers, which
already make filings through Web CRD®, and that Web CRD® data provided on BrokerCheck is

9

more familiar to retail investors.°®® In light of comments, we have determined that requiring

broker-dealers to file their relationship summaries through Web CRD® should streamline broker-

666 General Instruction 7.A.(i) to Form CRS. Several commenters supported using IARD as the filing system

for investment advisers. See, e.g., Trailhead Consulting Letter; Schnase Letter. Investmentadvisers may
instead file a paper copy of the Form ADV with the Commission if they apply for a hardship exemption by
filing Form ADV-H.

General Instruction 7.A.(i) to Form CRS. Information for investment advisers on how to file with IARD is
available on the SEC’s website at www.sec.gov/iard. Information for broker-dealers on how to file through
Web CRD® is available on FINRA’s website at http://www.finra.org/industry/web-crd/web-crd-system-
links. See General Instruction 7.A.(ii) to Form CRS.

668 See Morningstar Letter (advocating for fee information to be filed in a standard table with brief examples
“in the EDGAR systemin a standardized data format facilitating analysis and comparison™).

669 See Schnase Letter (“[I]t is not clear why BDs should be filing their Relationship Summary througha
different filing systemthan 1As (IARD, which is operated by FINRA) and through a different filing system
than BDs already use for Form BD (CRD, also operated by FINRA).”); NASAA Letter (“[BJroker-dealers
should file Form CRS onthe WebCRD platform maintained by FINRA for its BrokerCheck reports (and
which is related to IARD).”); Institute for Portfolio Alternatives Letter (“CRD and its public-facing
BrokerCheck is a systemfamiliar to boththe brokerage industry as well as investors. We believe that
CRD/BrokerCheck will address potentialinvestorconfusion and streamline broker requirements.”).
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dealer filing requirements relative to requiring broker-dealers to file on EDGAR. Broker-dealers
already use Web CRD® for filing their own registration records and those of their associated
persons, and retail investors already can find broker-dealers’ disciplinary history and other
information on BrokerCheck. In addition, Investor.gov already has a prominent search tool on
its main landing page that links to BrokerCheck and IAPD, which investors can use to search for
information about firms and financial professionals. This minimizes the implementation changes
needed to make relationship summaries easily accessible through Investor.gov because new
search tools would not need to be created and existing search tools could be linked to the
Investor.gov/CRS webpage referenced in the relationship summary.

We also received comment that dual registrants should file only on one system, instead of
on both EDGAR and IARD as proposed.®”® One commenter, however, implicitly supported the
requirement that dual registrants file on two systems.®’* The final instructions require dual
registrants to file their relationship summaries using both systems— Web CRD® and IARD.%"2
This approach ensures a complete and consistent filing record for each firm and facilitates the
Commission’s data analysis, examinations, and other regulatory efforts. Firms offering
brokerage or investment advisory services through affiliates will follow the same filing

requirements as standalone firms.

670 See, e.g., Prudential Letter (“The Commission should clarify thata single filing [for dual registrants], in

either IARD or EDGAR, would constitute compliance with the filing requirement.”).

See Schwab Letter Il (providing sample Form CRS instructions for dual registrants to file on IARD and
EDGAR).

672 General Instruction 7.A.(i) to Form CRS.
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For investment advisers, we are also adopting clarifications in the General Instructions to
Form ADV that relate to the amending and filing of the relationship summary.6”® First,
investment advisers may file an amended relationship summary as an other-than-annual
amendment or by including the relationship summary as part of an annual updating amendment,
within the 30 days in which they are required to file the amendment.®”* Second, the instructions
provide that advisers may, but are not required to, submit amended versions of their relationship
summary as part of their annual updating amendment and include additional technical references
to implement this instruction.°”® Third, we added provisions to mirror the requirements of the
General Instructions to Form CRS as to when amendments and exhibits showing changes to Part
3 must be made and filed.”® We believe that investment advisers will benefit from these
clarifications. Finally, we are adopting certain amendments to the General Instructions to Form

ADV to add conforming technical changes and references to the Form ADV, Part 3.577

See infra Section 11.C.4 generally for a discussion ofamendments to the relationship summary.
674 See amended General Instruction 4 to Form ADV (revised to add the following language: “If you are
registered with the SEC, you must amend Part 3 of yourForm ADV within 30 days whenever any
information in your relationship summary becomes materially inaccurate by filing with the SEC an
additional other-than-annualamendment or by including the relationship summary as part of an annual
updating amendment.”). Compare Proposed General Instruction 4 to Form ADV (“You must amend your
relationship summary and file your relationship summary amendments in accordance with the Form ADV,
Part 3 (Form CRS), General Instructions, 6.”).

675 See amended Ceneral Instruction 4 to Form ADV (revised with language that investment advisers must
update responses to all items “in Part 1A, 1B, 2A and 2B (as applicable),” and “You may, but are not
required, to submit amended versions of the relationship summary required by Part 3 as part of your annual
updating amendment.”).

676 See infra footnotes 769-774, 781783, and accompanying text.

677 See amended Ceneral Instruction 3 to Form ADV (indicating that Form ADV, as amended to add Part 3,
now contains five instead of four parts); amended General Instruction4 to Form ADV (“Part 3 requires
advisers to create a relationship summary (Form CRS) containing information for retail investors. The
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3. Delivery Requirements
a. Form of Delivery
The final instructions provide, as proposed, that firms will be able to deliver the
relationship summary (including updates) within the framework of the Commission’s existing
guidance regarding electronic delivery.®’® This framework consists of the following elements: (i)
notice to the investor that information is available electronically; (i) access to information
comparable to that which would have been provided in paper form and that is not so burdensome
that the intended recipients cannot effectively access it; and (iii) evidence to show delivery, i.e.,
reason to believe that electronically delivered information will result in the satisfaction of the

delivery requirements under the federal securities laws.®"

In the Proposing Release, we also
provided proposed guidance that a firm would be able to deliver the relationship summary to
new or prospective clients or customers in a manner that is consistent with how the retail investor

requested information about the firm or financial professional, and that this method of initial

requirements in Part 3 apply to all investment advisers registered or applying for registration with the SEC,
butdo notapply to exempt reporting advisers. Every adviser that has retail investors to whom it must
deliver a relationship summary must include in the application for registration a relationship summary
prepared in accordance with the requirements of Part 3 of Form ADV. See Advisers ActRule 203-1.”);
amended General Instruction SEC’s Collection of Information section (removing “promptly” to reflect
filing requirements for relationship summary changes).
678 See Use of Electronic Media by Broker-Dealers, Transfer Agents,and Investment Advisers for Delivery of
Information; Additional Examples Under the Securities Act of 1933, Securities Exchange Actof 1934, and
Investment Company Act of 1940, Exchange Act Release No. 37182 (May 9, 1996) [61 FR 24644 (May
15, 1996)] (“96 Guidance”); see also Use of Electronic Media, Exchange Act Release No. 42728 (Apr. 28,
2000) [65 FR 25843 (May 4, 2000)] (“2000 Guidance”); and Use of Electronic Media for Delivery
Purposes, Exchange ActRelease No. 36345 (Oct. 6, 1995) [60 FR 53458 (Oct. 13, 1995)] (“95 Guidance™).
Recognizing the growth of different forms of electronic media, other technological developments, and the
passage oftime since these releases were issued, the Commission plans to revisit its existing guidance
regarding electronic delivery.

679 96 Guidance, supra footnote 678.
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delivery for the relationship summary would be consistent with the Commission’s electronic
delivery guidance.®®® We have included this provision in the final instructions to provide
additional clarity and certainty on what is permissible for initial delivery of the relationship

summary.8*

This approach applies only to the initial delivery of the relationship summary to
new or prospective clients or customers, and not to any other delivery obligation of any other
required disclosure. With respect to existing clients or customers, as proposed, firms should
deliver the relationship summary in a manner consistent with the firm’s existing arrangement
with that client or customer and with the Commission’s electronic delivery guidance. The above
delivery instructions are based on the assumption that retail investors are able to access and
prefer to receive communications and disclosures through the same medium in which they
request information from the firm or financial professional. If this assumption is not correct,
retail investors can request a copy of the relationship summary in a format they prefer, as
discussed below, and can establish their delivery preferences with the firm once they have
entered into a relationship.

Numerous commenters expressed support for electronic delivery, including for

modifications to the instructions to make electronic delivery a more accessible option for the

680 See Proposing Release, supra footnote 5, at nn.344-45 and accompanying text; see also 2000 Guidance,

supra footnote 678, at 65 FR 25845-46; 96 Guidance, supra footnote 678, at 61 FR 24647; and 95
Guidance, supra footnote 678, at 60 FR 53461.

General Instruction 9.B. to Form CRS (“You may deliver the relationship summary to new or prospective
clients or customers in a manner that is consistent with how the retail investor requested information about
you or your financial professional.”).
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relationship summary as well as other disclosures.®® A number of commenters further
advocated for the “notice plus access” model, in which posting the relationship summary to the
firm’s website, in combination with a notice to the retail investor that the relationship summary
is available there, would constitute delivery.®®® Some of these commenters argued that this
approach should suffice for delivery, even if the retail investor had not previously consented to
electronic delivery in an affrmative way.®®* A few commenters cited to the Commission’s

recently adopted rule 30e-3 under the Investment Company Act®®®

as a possible model for
delivering the relationship summary.%®® Some of these commenters also advocated for a more

comprehensive updating of the Commission’s guidance concerning electronic delivery, not just

682 See, e.g., CFA Institute Letter I (“Whatever design s finalized for CRS, it should accommodate electronic

delivery to investors. We also believe a design with interactive components is needed in today’s
electronically savvy investorbase.”); TIAA Letter (“the SEC could make the disclosure requirements in . . .
Form CRS more flexible, such thatbroker-dealers have more options with respectto the method of delivery
ofrequired disclosures.. . .”); MassMutual Letter; SIFMA Letter; SPARK Letter; Morgan Stanley Letter;
Cetera Letter Il; Fidelity Letter.
683 See, e.g., Primerica Letter; Cetera Letter Il; Schwab Letter (advocating a notice plus access model for
annual or more frequent updates to the relationship summary); Pickard Djinis and Pisarri Letter; IAA Letter
I; SIFMA Letter; MassMutual Letter; Comment Letter of the Money Management Institute (Aug. 7, 2018)
(“MMI Letter”); Wells Fargo Letter.
684 See, e.g., LPL Financial Letter (supporting an implicit consentmodel on the basis that, among other things
“It simply is not feasible to obtain an investor’s affirmative consent to electronic delivery before the
investormakes a final decision about the [investment relationship]”); FSI Letter I (supporting a negative
consentmodel, rather than an opt-in approach); IAA Letter | (supporting an implied consent model).
685 17 CFR 270.30e-3 (Internet availability of reports to shareholders); Shareholder Reports Release, supra
footnote 665.
686 See, e.g., T. Rowe Letter (“In cases where no email address is on file with the firm, we think a notice and
access protocolakin to Rule 30e-3 is appropriate.”); SPARK Letter (“The SEC has recently demonstrated a
willingness to embrace electronic disclosure as the default delivery method for other disclosures and we
encourage the SEC to consider whether the disclosures added by the SEC’s Proposal, including Form CRS,
should be able to tap into the benefits of electronic delivery.”).
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for the relationship summary but for other disclosures as well.®®” Commenters advocating for

more widespread use of electronic delivery cited to arguments including the potential cost

savings and improved security of delivery to investors.®®®

On the other hand, some commenters expressed reservations about a notice plus access

equals delivery approach and supported the Commission’s proposed approach.®®® The RAND

2018 survey and another investor survey also showed mixed results relating to electronic

delivery, with many participants indicating that they would prefer to receive the disclosures in

paper.®®® Similarly, the IAC has stated that nearly half of investors (49%) still prefer to receive

paper disclosures through the mail, compared with only 33% who prefer to receive disclosures

electronically, either through email (27%) or by accessing them online (6%).%°! Additionally, we

688

689

690

691

See, e.g., LPL Financial Letter (“Modern communication practices underscore the need for the Commission
to provide more flexibility to broker-dealers and investment advisers to satisfy their document delivery
obligations by delivering materials to customers and clients who have implicitly consented to electronic
delivery as well as to current customers and clients who have affirmatively consented to electronic delivery
in a manner contemplated by the existing guidance.”); SPARK Letter (“strongly urges the SEC to permit . .
. electronic delivery as the default delivery method for satisfying the disclosure requirements under
[Regulation Best Interest, as well as Form CRS].”); Cetera Letter II (“We believe that adoption of Reg. BI
and the Form CRS represents something of a watershed moment. . ..”); Pickard Djinis and Pisarri Letter;
IAA Letter I; MMI Letter.

See, e.g., Cetera Letter Il (asserting that electronic delivery is safer and more environmentally friendly); IRI
Letter; SPARK Letter; Primerica Letter.

CFA Letter I (“We greatly appreciate that, in discussing this issue, the Release specifically references the
obligation to provide ‘evidence to show delivery.” This should help to clarify that firms could not meet the
disclosure requirement simply by making the disclosures accessible ona public website and providing
notice of their availability, under an ‘access equals delivery’ model. . . .”); AARP Letter (“The SEC should
prohibit advisers from simply providing an electronic address for disclosures... . A paper copy should be
provided to the retail investor.”).

See supra footnote 699.
IAC Electronic Delivery Recommendation, supra footnote 153 (citing FINRA Investor Education

Foundation, Investors inthe United States2016 (Dec. 2016), available at
http://mww.usfinancialcapability.org/downloads/NFCS_2015_Inv_Survey_Full_Report.pdf). While the
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are aware, based on our filing data, that a number of firms do not host public websites and would
not be able to make available an updated, electronic version of their relationship summary for
their retail investors at all times.®®> Some commenters noted that some retail investors may lack
readily available internet access.®®

The relationship summary is designed to be delivered when a retail investor selects a firm
or financial professional and which services to receive, including updated versions upon certain
events when retail investors are again making decisions about whether to invest through an
advisory account or a brokerage account. These selections affect all of the retail mnvestor’s
subsequent investments under that relationship. In comparison, documents such as shareholder
reports and prospectuses typically relate to investment decisions on single products; once the
product is purchased, reporting is most commonly delivered at regular intervals, unlike the

relationship summary. We are preserving an investor’s ability to receive the relationship

FINRA 2016 Investors Study was conducted prior to the Form CRS proposal (and does not specify what
disclosure materials are contemplated in the survey, e.g., shareholder reports, summary prospectuses,
statutory prospectuses, account statements, etc.), it presents general investorsurvey data regarding investor
disclosure preferences.
692 Based on IARD systemdata, 8.4% of investment advisers with individual clients do notreport at least one
public website.

693 See, e.g., Comment Letter of C. Frederick Reish (Sept. 12, 2018); SIFMA Letter (acknowledging that firms
would need to provide linked disclosures to customers and prospective customers who do not have internet
access); LPL Financial Letter (citing Investment Company Institute, 2015 Investment Company Fact Book,
(55th ed. 2015), at 129, available at https://www.ici.org/pdf/2015_factbook.pdf. The study found the
following with respect to internet access in mutual fund owning households: (i) head of household age 65
orolder, 14% lack access; (ii) education level of high schooldiploma or less, 16% lack access; and (iii)
household income of less than $50,000, 16% lack access.).
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summary in paper, by maintaining the protections provided by the Commission’s electronic
delivery guidance.®®*

We recognize the benefits to retail investors of receiving the relationship summary as
early as possible when considering a firm or financial professional and that electronic
communication can facilitate earlier delivery, provided that retail investors can readily access the
form of communication used. As noted above, we have adopted the instruction that delivery of
the relationship summary to new or prospective clients or customers in a manner that is
consistent with how that retail investor requested information about the firm or financial
professional would be consistent with the Commission’s electronic delivery guidance.®®® This
approach applies only to the initial delivery of the relationship summary to new or prospective
clients or customers, and not to any other delivery obligation of any other required disclosure.
Moreover, to ensure that a relationship summary delivered electronically is noticeable for retall
investors and not hidden among other disclosures, we are adopting a new instruction that a
relationship summary delivered electronically must be presented prominently in the electronic
medium and must be easily accessible for retail investors.°®® For example, a firm can use a direct

link or provide the relationship summary in the body of an email or message.®®” We are also

694 See supra footnote 678.

695 See Proposing Release, supra footnote 5, at nn.344-45 and accompanying text; see also 2000 Guidance,

supra footnote 678, at 65 FR 25845-46; 96 Guidance, supra footnote 678, at 61 FR 24647; and 95
Guidance, supra footnote 678, at 60 FR 53461.
696 General Instruction 10.C. to Form CRS.

697 General Instruction 10.C. to Form CRS.
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requiring firms to post the current version of the relationship summary prominently on their
public website, if they have one, as proposed.®®®
We understand that, while many investors prefer receiving disclosures about investment

699 \We are

advice in electronic format, many also value the option to receive them in paper.
adopting several additional requirements relating to relationship summaries in paper format.
First, in a relationship summary that is delivered in paper format, firms may link to additional
information by including URL addresses, QR codes, or other means of facilitating access to such
information.”®  Second, if a relationship summary is delivered in paper format as part of a
package of documents, the firm must ensure that the relationship summary is the first among any
documents that are delivered at that time, substantially as proposed.’®* All firms will be required

to make a copy of the relationship summary available upon request without charge.’®> However,

we are not requiring that firms make the relationship summary available in paper format. We

698 Advisers Act rule 204-5(b)(3) and Exchange Actrule 17a-14(c)(3); General Instruction 10.A. to Form
CRS. The most recent versions of firms’ relationship summaries will be accessible through Investor.gov.
Firms will berequired to include in their relationship summaries a phone number where investors can
request up-to-date information and (if applicable) requesta copy of the relationship summary. See Item
5.B. of Form CRS. Firms also could include their relationship summaries on other electronic media, such
as mobile apps and other similar technologies.

699 See RAND 2018, supra footnote 13 (when surveyed about how and when they would prefer to receive the

relationship summary, “two-fifths reported that they would be most likely to view a paper document”);

Schwab Letter | (Koski) supra footnote 21 (26% of survey participants preferred to receive disclosures

about investment advice on paper; 46% preferred online or digital disclosures with the option for paper).

700 General Instruction 3.B. to Form CRS.

o1 General Instruction 10.D. to Form CRS. Cf. Proposed General Instruction 8.(c) to Form CRS (“If the
relationship summary is delivered on paper and notas a standalone document, you must ensure that the
relationship summary is the first among any documents that are delivered at that time.”).

702 General Instructions 1.C. to Form CRS.
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understand that some firms’ business models — for example, those of advisers providing
automated investment advisory services and broker-dealers that provide services only online —
are based on delivering substantially all disclosures and conducting substantially all
correspondence with clients and customers electronically. We do not intend to change these
practices and believe that retail investors that prefer paper communications will have the
opportunity to establish relationships with firms that accommodate paper delivery.
b. Initial Delivery

The final instructions require an investment adviser registered with the SEC to deliver a
relationship summary to each retail investor before or at the time the firm enters into an
investment advisory contract, even if the agreement is oral, as proposed.’®® The timing for
standalone investment advisers to deliver the relationship summary to new or prospective retail
clients generally tracks the initial delivery requirement for Form ADV Part 2A.7%*  As described
further below, we are changing the instruction for broker-dealers to require delivery before or at

5

earliest of one of three triggers.”®® In comparison, under the proposal, broker-dealers would have

703 General Instruction 7.B.(i) to Form CRS. The final instructions for investment advisers are streamlined

from the proposal, but remain substantively the same. Compare to Proposed Advisers Act rule 204-5(b)(1)
and Proposed General Instruction 5.(b) to Form CRS (“You must give a relationship summary to each retail
investor, if you are an investment adviser, before or at the time you enter into an investment advisory
agreement with the retail investor, or if you are a broker-dealer, before or at the time the retail investor first
engages yourservices. See Advisers Actrule 204-5(b)(1) and Exchange Act rule 17a-14(c)(1). You must
deliver the relationship summary even if your agreement with the retail investor is oral.”). We replaced the
word “agreement” with “contract” to mirror the wording in the current Advisers Actrules and Form ADV
instructions. See, e.g., Item 5.D of Part 2.A. of Form ADV. We also clarified thatthe delivery
requirements apply to investment advisers registered with the SEC.

704 See General Instruction 1 to Part 2A of Form ADV.

705 General Instruction 7.B.(ii) to Form CRS (“If you are a broker-dealer, you must deliver a relationship
summary to each retail investor, before or at the earliest of: (i) a recommendation of an accounttype, a

securities transaction, or an investment strategy involving securities; (i) placing an order for the retail
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delivered the relationship summary before or at the time the retail investor first engages their
services.’® Under the final rules, dual registrants, and affiliated broker-dealers and investment
advisers that jointly offer their services to retail investors, must deliver at the earlier of the initial
delivery triggers for an investment adviser or a broker-dealer, including a recommendation of
account type.’®” This applies whether the dual registrant or affiliated firms prepare one single
relationship summary describing both brokerage and investment advisory services, or two
separate relationship summaries describing each type of service.

Some commenters supported keeping the initial delivery requirements as proposed.’®®
Other commenters expressed concern that under the proposal, the relationship summary would
be delivered only after the investor has already made a decision about which firm to engage and

which type of account to open, and recommended variations on the proposed initial delivery

requirements, including mandating even earlier delivery.”®® The variations include, for example,

investor; or (iii) the opening of a brokerage account for the retail investor.”). As described below, dual
registrants will continueto deliver the relationship summary at the earlier of the requirements for
investment advisers or broker-dealers. General Instruction 7.B.(iii)) to Form CRS (“A dual registrant must
deliver the relationship summary at the earlier of the timing requirements in General Instruction 7.B.(i) or

(ii).”).
708 See Proposed Exchange Actrule 17a-14(c)(1); Proposed General Instruction 5.(b) to Form CRS.
707 General Instruction 7.B.(iii)) to Form CRS (“A dual registrant must deliver the relationship summary at the
earlier of thetiming requirements in General Instruction 7.B.(i) or (ii).”).
708 See, e.g., Trailhead Consulting Letter; Schnase Letter (agreeing that the relationship summary should be
required to be delivered along the lines proposed in the Proposing Release); SIFMA Letter (“For the initial

delivery most brokerage firms likely will include [the relationship summary] with account applications or
other account opening materials, while investment advisers will include it with their Form ADV.”).

709 See, e.g., CFA Letter I; CFA Institute Letter I; AARP Letter; NASAA Letter; Consumers Union Letter;
Consumer Reports Letter. In the RAND 2018 survey, supra footnote 13, 70% of respondents reported that
they would prefer to receive the relationship summary at the outset of the relationship, i.e., “before or at the
time you first engage the investment professional” and slightly more than 30% of respondents would prefer
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delivery at the point of first contact or inquiry between the retail investor and firm, whenever

possible;*° at the earlier of when a customer contacts the firm or enters into an advisory

1

agreement or engagement of services;"* and upon the first interaction with a prospective retail

investor.’*?

For dual registrants, one commenter recommended requiring delivery no later than
the point at which a recommendation is made regarding which type of account to open.”*®* One
commenter asserted that the Commission should not permit delivery “at” the time of service but
rather should always require delivery “before” the provision of service.”** The IAC
recommended providing “a uniform, plain English disclosure document . . . to customers and
potential customers of broker-dealers and investment advisers at the start of the engagement, and

periodically thereafter.”’*®

to receive the relationship summary “before the investment professional first recommends a transaction or
investment strategy”; see also Schwab Letter | (Koski), supra footnote 21 (when asked “[wlhich of the
following best describes your preference for when youwould like to receive information abouthow a
Brokerage Firm or a Registered Investment Adviser (RIA) does business with you?”, 41% preferred “[a]t
or before | open my account, plus any updates on an annual basis,” 22% preferred “[a]vailable onan
ongoing basis,such as ona firm’s website,” 19% preferred at “[a]t or before I open my accountonly,” and
17% preferred “[e]very single time I receive investment advice.”).

710 See CFA Letter I.

[ See CFA Institute Letter I.
2 See AARP Letter.

3 See CFA Letter I.

714 See NASAA Letter.

15 See IAC Broker-Dealer Fiduciary Duty Recommendations, supra footnote 10.
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A few commenters supported requiring a period of time between delivery of the

relationship summary and the beginning of the relationship.”*®

One commenter suggested
allowing time for retail investors to review the relationship summary, subsequent to delivery
when the firm first interacts with a retail investor.”*” A number of investors at Commission-held
roundtables also supported a waiting period.”*® Other commenters, however, opposed a
mandated delay between delivery of the relationship summary and engaging in services.’*®
Various commenters explained logistical and recordkeeping issues if firms were required
to deliver the relationship summary at first contact or prior to engaging a firm’s services.’?° For
example, one commenter stated that it would not be feasible to obtain an investor’s affirmative

consent to electronic delivery before the investor decides to engage the firm.’%

Tracking
whether or not prospective customers had consented to electronic delivery of the relationship

summary would be difficult because prospective customers who do not open accounts would not

716 See, e.g., AARP Letter; CFA Institute Letter I; NASAA Letter.

i See AARP Letter.
718 See, e.g., Houston Roundtable, at 51 (one investorsuggesting a “cool-off period”’); Washington, D.C.
Roundtable, at 58 (at least two investors supporting a “lapse” of time between receipt of a relationship
summary and having to sign it).

719 Comment Letter of John Neil Conkle (Aug. 7, 2018) (arguing thata waiting period is not necessary for the
relationship summary to fulfill its purpose); Edward Jones Letter (arguing thata waiting period could harm
investors by preventing them from meeting IRA contribution or rollover deadlines, for example, orat a
minimum cause frustration); SIFMA Letter (arguing thatthe relationship summary is designed to be
contemporaneously read and understood).

720 See, e.g., Edward Jones Letter (asserting that requiring firms to record the delivery of the relationship
summary to prospective clients that subsequently become clients would impose a significant burden
without providing meaningful benefits to investors); SIFMA Letter (“[I]t would be very burdensome and
not practical in many instances to keep track of Forms CRS that are provided to retail investors who never
seek to establish a relationship with a firm.”); Primerica Letter; LPL Financial Letter.

72l See LPL Financial Letter.
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have account numbers or other unique identifiers for the firm’s recordkeeping purposes.’?? Other
commenters argued that keeping records of when a relationship summary was given to a
prospective retail investor would be unnecessarily burdensome for firms and would likely

provide de minimis benefits.”?® Still other commenters discussed the difficulty of defining when
a customer first engages the firm’s services, the terminology used in the proposal.’**

We encourage investment advisers and broker-dealers to deliver the relationship
summary far enough in advance of a prospective retail investor’s final decision to engage the
firm to allow for meaningful discussion between the financial professional and retail investor,
including by using the conversation starters, so that the retail investor has time to understand the
relationship summary and to weigh available options. We believe that prospective clients or
customers would benefit from receiving the relationship summary as early as possible when
deciding whether to engage the services of a firm or financial professional. In response to
comments on initial delivery, including those relating specifically to broker-dealers, we are
modifying the broker-dealer initial delivery requirements, as discussed below. However, we are
declining to mandate a delivery requirement based on first contact or inquiry, or to impose a
waiting period. First, “first contact or inquiry” may include circumstances that are not limited to

the seeking of investment services, such as business interactions for other purposes or social

interactions, and therefore could create compliance uncertainty. Second, we believe the

722 See LPL Financial Letter.

23 See infra footnote 803; see also infra footnotes 798-816 and accompanying text regarding recordkeeping

requirements.

724 See, e.g., Fidelity Letter; SIFMA Letter; Primerica Letter; TIAA Letter.
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availability of each firm’s relationship summary through Investor.gov and on its own website, if
the firm has one, helps to address the concern that investors will not have the opportunity to
review and compare relationship summaries before entering into an investment advisory contract
or receiving services from a broker-dealer.”?® Third, some investors may not want to wait to
begin services,’?® and those who do can always take as much time as needed to review the
relationship summary and wait to sign an advisory agreement or begin receiving brokerage
services ata later time. Fourth, firms will be permitted to deliver the relationship summary well
before they enter into an advisory agreement or provide brokerage services, and as noted, we
encourage firms to deliver the relationship summary early in the process. Finally, dual
registrants, and affiliated broker-dealers and investment advisers that jointly offer their services
to retail investors, must deliver their relationship summaries at the earlier of the delivery triggers
for broker-dealers or investment advisers. To the extent the initial delivery requirements for a
broker-dealer are earlier than the delivery requirements would be for an investment adviser, the
earlier requirements will apply to an investment adviser that is a dual registrant or that offers
services jointly with a broker-dealer affiliate. We believe this will provide a significant benefit

to retail investors, given the substantial percentage of regulatory assets under management

25 See CFA Institute Letter I (“We strongly support the requirement that firms with public websites must post

their CRSs on their sites in an easily accessible location and format. ... Investors canreview the
disclosures provided there before deciding on a service provider and showing up for a meeting. Then when
presented with the CRS ‘before or at the time” of entering into an agreement or engaging a firm’s services,
an investorwill have already had an opportunity to review the disclosures and come armed with
questions.”).
726 See, e.g., Edward Jones Letter (stating that some investors have a very specific timeframe for opening a
new account,such as meeting an IRA contribution or rollover deadline); SIFMA Letter (stating that
requiring a waiting period would frustrate a retail customer’s efforts to begin his or her re lationship with a
financial services provider).
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(“RAUM”) managed by dual registrants and investment advisers with broker-dealer affiliates,
relative to the total RAUM managed by investment advisers overall.”*’

To facilitate earlier delivery, as discussed abowve, the final instructions allow firms to
deliver the relationship summary to a new or prospective client or customer in a manner that is
consistent with how the retail investor requested information about the firm or financial
professional, clarifying that this approach would be consistent with the SEC’s electronic delivery
guidance.”?® We believe this approach alleviates concerns expressed by commenters that
obtaining the consent of prospective clients or customers to receive electronic delivery and
maintaining records of that consent would be challenging.”*® While we recognize recordkeeping
burdens relating to the delivery of the relationship summary to prospective clients — for example,
we are not imposing a delivery requirement upon first contact or inquiry by a retail investor, as
discussed above — we disagree that they are insurmountable and would outweigh the benefits to
retail investors. As discussed further in Section I1.E. below, investment advisers and broker-

dealers have experience with similar recordkeeping requirements.”*® Moreover, we believe there

is considerable benefit to retail investors in receiving the relationship summary before deciding

21 As of December 31, 2018, 1,878 SEC-registered investment advisers report in their Form ADV an affiliate

thatis a broker-dealer also registered with the SEC. These 1,878 SEC-registered investment advisers
manage approximately $58.48 trillion, or approximately 70% of total RAUM managed by SEC-registered
investment advisers. Furthermore, 359 SEC-registered investment advisers that are also dually-registered
as broker-dealers manage approximately $5.18 trillion, or 6.12% of total RAUM. Thus, SEC-registered
investment advisers that report registered broker-dealer affiliates and dual registrants together manage over
75% of RAUM. See also infra footnotes 855, 888-889, and accompanying text.

28 General Instruction 10.B. to Form CRS.

29 See supra footnotes 720-722 and accompanying text.

730 See infra footnotes 809-810 and accompanying text.
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to engage a firm, to allow time for questions and discussion with the financial professional, to
understand the relationship summary, and to weigh available options.

Commenters suggested modifications to the proposed initial delivery requirements
specifically for broker-dealers. Several commenters requested that we require broker-dealers to
deliver the relationship summary at the point of first contact, inquiry, or interaction with a retail

investor.”3!

A number of commenters also raised questions about the meaning of “engaging the
services” of a broker-dealer, noting that it was unclear when that may ultimately occur and that it
is a new and undefined concept in the context of a customer relationship with a broker-dealer.”?
Other commenters suggested that we exclude or exempt certain types of broker-dealers that
provide limited services to retail investors from the requirement to deliver the relationship
summary or from the requirements of Form CRS more generally.”®

In response to these concerns, we are modifying the initial delivery requirements for
broker-dealers. Instead of “at the time the retail investor first engages a broker-dealer’s

services,” broker-dealers will be required to deliver the relationship summary to each retail

investor before or at the earliest of: (i) a recommendation of an account type, a securities

731 See CFA Institute Letter I; AARP Letter; and NASAA Letter.

732 See Primerica Letter; SIFMA Letter; and Fidelity Letter.
733 See, e.g., Fidelity Letter (recommending “thatthe SEC exclude limited-purpose broker-dealers acting
solely as mutual fund general distributors from the obligation to deliver Form CRS to direct mutual fund
investors that invest on an unsolicited basis, and shareholders investing through an intermediary (suchasa
full service broker-dealer or bank) that has an independent obligation to deliver such information to its
client” and suggesting “thatthe SEC explicitly exempt from the Form CRS requirement certain categories
of broker-dealers, including clearing firms, principal underwriters, and distributors of mutual funds, as
these firms do nothave a direct relationship with the end investor based on their business models™); ICI
Letter; Wells Fargo Letter; Invesco Letter; ACLI Letter; Comment Letter of Great-West Financial (Aug. 6,
2018); T. Rowe Letter and Oppenheimer Letter.
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transaction, or an investment strategy involving securities; (ii) placing an order for the retail
investor; or (iii) the opening of a brokerage account for the retail investor.”** We believe that
these more concrete initial delivery triggers for broker-dealers avoid the uncertainty of when a
retail investor first engages a broker-dealer’s services and include scenarios that encompass
earlier delivery, in response to commenters’ concerns.

As noted, the proposal would have required broker-dealers to deliver the relationship
summary before or at the time the retail investor first engages the firm’s services. This proposed
requirement was intended to capture the earliest point in time at which a retail investor engages
the services of a broker-dealer, including instances when a customer opens an account with the
broker-dealer, or effects a transaction through the broker-dealer in the absence of an account, for
example, by purchasing a mutual fund through the broker-dealer via “check and application™.
The proposed rule would not have required delivery to a retail investor to whom a broker-dealer
makes a recommendation, if that retail investor did not open or have an account with the broker-
dealer, or that recommendation did not lead to a transaction with that broker-dealer.”® If the
recommendation led to a transaction with the broker-dealer who made the recommendation, the
retail investor would have been considered to be “engaging the services” of that broker-dealer at
the time the customer places the order or an account is opened, whichever occurred first. Instead,
in response to comments advocating for earlier delivery, the final requirement expands on the

proposed initial delivery requirement and potentially pushes it earlier, to require delivery (even

734 See Exchange Actrule 17a-14(c)(1); General Instruction 6.B.(ii) to Form CRS.

735 Proposing Release, supra footnote 5.
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where a brokerage account has not been established) before or at the time a broker-dealer
recommends an account type, a securities transaction, or an investment strategy involving
securities without regard to whether the retail investor acts on the recommendation. We believe
that revising the delivery requirement in this way will give retail investors the opportunity to
consider the information included in the relationship summary earlier in the process of
determining whether to establish a brokerage relationship with the broker-dealer, as well as in
evaluating the recommendation.

Compared to the proposal, the final requirement also pushes earlier the time at which
broker-dealers must deliver the relationship summary in instances in which the retail investor
does not open an account but still engages i a securities transaction such as the “check and
application” example described above. Under these circumstances, broker-dealers must deliver
the relationship summary before or at the time an order is placed for the retail investor, instead of
before or at the time the transaction is effected, as proposed. This delivery obligation would be
triggered to the extent this type of transaction were unsolicited, because, as described abowve, if a
recommendation preceded this type of transaction, delivery would have been triggered before or
at the time of the recommendation.

To the extent the broker-dealer had not already made a recommendation of an account
type, a securities transaction or an investment strategy involving securities, or placed an order for
the retail investor, delivery would be triggered before or at the time the retail investor opens a
brokerage account with the broker-dealer. As revised, we believe that the initial delivery triggers
for broker-dealers avoid the uncertainty of the proposed initial delivery standard and include

scenarios that encompass earlier delivery, in response to commenters’ concerns.
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In response to the comments requesting exemptions or exclusions from the relationship
summary obligations generally and the delivery obligations for certain broker-dealers that
engage in limited activities, we are clarifying that we do not intend for the Form CRS
requirements to apply to certain types of relationships between a broker-dealer and a retall
investor. Pursuant to Exchange Act Rule 17a-14, the scope of the Form CRS requirement
applies “to every broker or dealer registered with the Commission pursuant to section 15 of the
Act that offers services to a retail investor” (emphasis added). Solely for purposes of Form CRS,
we are describing here the types of relationships between a broker-dealer and a retail customer
that we would not consider to be “offer[s] [of] services to a retail investor”.

Specifically, clearing and carrying broker-dealers that are solely providing services to
third party or affiliated introducing broker-dealers would not be considered to be offering
services to a retail investor for purposes of Exchange Act Rule 17a-14, and would not be subject
to the Form CRS requirements when acting in such capacity. As described above, the
relationship summary is designed to make it easier for retail investors to get the facts they need
when deciding among investment firms or financial professionals and the accounts and services
available to them. When a retail investor is establishing or has a relationship with an introducing
broker-dealer, we believe that the retail investor would benefit most from focusing on that
broker-dealer’s services, fees, standard of conduct, conflicts of interest and disciplinary history.
In these circumstances, we believe that receiving an additional relationship summary from a
clearing or carrying broker-dealer could create confusion and detract from the goals of this
disclosure.

Additionally, we would not consider a broker-dealer that is serving solely as a principal

underwriter to a mutual fund or variable annuity or variable life insurance contract issuer to be
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offering services to a retail investor for purposes of Exchange Act Rule 17a-14,when acting in
such capacity. As with clearing and carrying broker-dealers, broker-dealers serving solely as
principal underwriters do not typically establish the kind of relationship with retail investors that
Form CRS has been designed to address. To the extent such broker-dealers interact with a retail
customer in a different capacity (beyond serving as a principal underwriter to the mutual fund or
variable contract that the retail investor owns), we believe the nature of their relationship could
become one where delivery of the Relationship Summary would be useful. Accordingly, Form
CRS’s obligations would apply in those instances.”=®

We are adopting as proposed the approach to delivery for dual registrants, whereby they
must deliver the relationship summary to a new or prospective retail investor at the earlier of the
delivery triggers applicable to investment advisers and broker-dealers.”*” One commenter argued
that a dual registrant should be required to deliver the relationship summary at the earlier of
providing an investment recommendation or the time a retail investor opens an account with the
firm.”®®  We believe that the broker-dealer initial delivery requirements, as adopted,

accommodate this comment. Another commenter asserted that dual registrants should be

required to deliver the relationship summary no later than when a recommendation is made as to

736 For example, we would expect the requirements of Form CRS to apply in the event the broker-dealer

makes a recommendation of an accounttype, securities transaction or investment strategy involving
securities, the retail investor places an order for the purchase of different securities, or the retail investor
opens a new brokerage accountwith the broker-dealer.

737 Advisers Actrule 204-5(b)(1) and Exchange Actrule 17a-14(c)(1); see also General Instruction 7.B.(iii) to
Form CRS.

738 See State Farm Letter.
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the type of account to open.”®

We believe that the final initial delivery requirements
accommodate this comment also. Broker-dealers will be required to deliver the relationship
summary before or at the earliest of (i) a recommendation of an account type, a securities
transaction, or an investment strategy involving securities, (if) placing an order for the retail

% Investment

investor, or (iii) the opening of a brokerage account for the retail investor.”*
advisers will be required to deliver the relationship summary before or at the time of entering

into an investment advisory contract with the retail investor.”*! Dual registrants will be required
to deliver the relationship summary when recommending an account type to the retail investor if

it is the earliest occurrence among the initial delivery triggers for broker-dealers and investment

advisers, which we believe will typically precede the opening of a brokerage account or entering

into an investment advisory contract.’*?
C. Additional Delivery Requirements to Existing Clients and
Customers

We are adopting requirements for firms to re-deliver the relationship summary to existing
clients and customers under certain circumstances, with some modifications from the proposal.
We continue to believe that these investors will benefit from being reminded of the information
contained in the relationship summary, including about the different services and fees that the

firm offers, when they are again making decisions about whether to invest through an advisory

789 See CFA Letter |.
740 See Exchange Actrule 17a-14(c)(1); General Instruction 7.B.(ii) to Form CRS.
a1 See Advisers Actrule 204-5(b)(1); General Instruction 7.B.(i) to Form CRS.

742 See General Instruction 7.B.(iii) to Form CRS.
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account or a brokerage account. Specifically, after an initial delivery of the relationship
summary to existing clients and customers who are retail investors, firms will be required to
deliver the most recent version of the relationship summary to a retail investor if they (i) open a
new account that is different from the retail investor’s existing account(s); (i) recommend that
the retail investor roll over assets from a retirement account into a new or existing account or
investment; or (iif) recommend or provide a new brokerage or investment advisory service or
investment that does not necessarily involve the opening of a new account and would not be held
in an existing account, for example, the first time purchase of a direct-sold mutual fund or
insurance product that is a security through a “check and application” process, i.e., not held
directly within an account.

In comparison, as proposed, the instructions would have required a firm to deliver a
relationship summary to existing clients or customers when: (i) a new account is opened that is
different from the retail investor’s existing account, or (i) changes are made to the existing
account that would materially change the nature and scope of the relationship. The proposed
instructions provided that whether a change was material for these purposes would depend on the
specific facts and circumstances and gave as examples transfers from an investment advisory
account to a brokerage account, transfers from a brokerage account to an investment advisory
account, and moves of assets from one type of account to another in a transaction not in the
normal, customary or already agreed course of dealing.

In the RAND 2018 survey, 50% of respondents reported that they would like to receive
an updated relationship summary “whenever there is a material change in the Relationship
Summary, such as a change in fees or commission structure,” about 30% would prefer to receive

the relationship summary periodically and almost 40% preferred to receive the summary on
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request.”*® One commenter supported the additional delivery requirements to existing clients and
customers as proposed, agreeing that investors are again making decisions about relationships
and account types under these circumstances and would benefit from the information the
relationship summary provides.”** Another commenter recognized the value of delivering the
relationship summary to existing clients and customers but recommended specific limitations to

745

the requirements. One commenter supported once a year or periodic updates and continued

746 \while another commenter opposed any

availability of a current version on a firm’s website,
requirement to provide periodic updates.”*’ Several commenters argued that some or all of the
additional delivery requirements are not necessary, given the prior initial delivery and online

availability of relationship summaries.”*® A few commenters argued that the additional delivery

743 RAND 2018, supra footnote 13.

a4 See CFA Letter I (“We support this proposal and agree with the Commis sion that, in these instances, ‘retail

investors are again making decisions about whether to invest through an advisory account or a brokerage
accountand would benefit from information about the different services and fees that the firm offers to
make an informed choice.”).
45 See SIFMA Letter (arguing thata “material change” should be defined as changes from an advisory
accountto a brokerage accountor vice versa, and not include asset movements from one type of accountto
anotheror “othermaterial changes”).

746 See Schwab Letter I; Schwab Letter III.

ar See CFN Letter.

748 See, e.g., LPL Financial Letter (“It is not clear what additional benefits obtain from delivering an identical

copy of a document an investorhas already received.”); SIFMA Letter (“[W]e do notbelieve these
additional trigger points [other than changing from one type of account to another] are necessary because
customers will receive Form CRS at periodic intervals throughout the relationship, and customers will have
continual online access to a firm’s Form CRS via a website posting, making the need to “push out” the
Form CRS at additional points unnecessary.”); Institute for Portfolio Alternatives Letter (“We suggest that
delivery of a new or updated Form CRS with every transaction would be excessive, impractical and without
commensurate investorbenefit”); UBS Letter (“If a client already has both a brokerage accountand an
advisory accountand is transferring assets from one to another. . . theclient already would have the critical
disclosures applicable to both accounttypes....”).
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requirements could confuse investors because of either an apparent duplication or difference

from delivery requirements of existing disclosures.”*

® One commenter also stated that the

proposed additional delivery requirements could overwhelm investors in a counterproductive

way.”® Furthermore, commenters requested additional guidance or examples for what would

“materially change” the relationship.”*

burdens relating to the proposed additional delivery requirements.

In addition, some commenters expressed concerns about administrative and operational

52 For example, one

commenter asserted that firms would be required to build entirely new operational and

supervisory processes to identify asset movements divorced from any account opening process

749

750

751

752

See, e.g., Comment Letter of AXA (Aug. 7, 2019) (“[E]xisting customers have already decided which firm
to work with, so requiring firms to send the Relationship Summary to those customers is likely to cause
customer confusion.”); Pickard Djinis and Pisarri Letter (“The disharmony between the existing ADV
brochure delivery requirements and the proposed requirements under Rule 204-5 are likely to confuse
clients. . . .”); UBS Letter (“[R]eceiving the Form CRS again in such circumstances would likely lead to
confusion rather than an improved understanding.”).

See SIFMA Letter (“Providing Form CRS to investors beyond [changes from one type of account to
another] could overwhelm them with duplicative or redundant information,” making it “less likely they will
digest the information.”).

See, e.g., Prudential Letter (“[M]Jore guidanceis needed on this point; additional examples of triggering
events would provide clarity.”); TIAA Letter (“SEC should identify additional instances beyond account
changes that would trigger re-delivery.”); Cambridge Letter (requesting further guidance on a material
change to the nature and scope of the relationship and encouraging SEC to provide a broad set of
examples); SIFMA Letter (“[I]t is not clear what ‘other material’ changes orassets movements ‘not in the
normal, customary, or already agreed course of dealing” would be”); Institute for Portfolio Alternatives
Letter (requesting guidance on what facts and circumstances would trigger a “material” change and require
delivery of a new, or updated, Form CRS); Comment Letter of Sorrento Pacific Financial, LLC (Aug. 7,
2018).

See SIFMA Letter; LPL Financial Letter; Institute for Portfolio Alternatives Letter; Pickard Djinis and
Pisarri Letter (additional delivery requirements “would impose unjustifiable administrative burdens on
advisers, the majority of whom are small businesses.”).
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that could trigger an additional delivery requirement.”>® This commenter also argued that the
review that would be required prior to effecting potentially triggering asset movements could
cause delays that are detrimental to the retail investor.”>* Similarly, another commenter
explained that most of the proposed additional delivery triggers would be relatively easy to
identify and address through existing processes, such as new account openings and when a
brokerage account is converted to an investment advisory account and vice versa.”>> Other
potential delivery triggers, however, such as investments of inheritances or proceeds of a
property sale, or a significant migration from savings to investment, would present operational
challenges and compliance costs.”*® These commenters recommended limiting additional
delivery requirements to circumstances in which a brokerage account is converted to an
investment advisory account and vice versa.’”’

We disagree that delivery of the relationship summary to existing clients and customers is
unnecessary if the investor has already received one. As noted above, when investors are again

making decisions about whether to choose an investment advisory or brokerage account, we

783 See SIFMA Letter (explaining that, because additional delivery triggers could be divorced from any

accountopening process, entirely new operational and supervisory processes would need to be designed (i)
to identify potentially triggering asset movements; (ii) to review for whether a proposed asset movement is
notin the normal, customary, or already agreed course of dealing; and (iii) depending on whether delivery

were required, create and preserve either a record of the delivery or of the conclusion that no such delivery
was required).

754 See SIFMA Letter.

755 See LPL Financial Letter.

756 See LPL Financial Letter (explaining that its existing systems are not designed to monitor and record dates

of non-ordinary course events orto distinguish those events from routine account changes).

757 See SIFMA Letter; LPL Financial Letter.
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believe they will benefit from being reminded that different options are available and where they
can get more information to inform their choice. We are not requiring that the relationship
summary be delivered at periodic intervals or at every transaction; thus we disagree with
comments that the additional delivery obligations will not provide commensurate benefit to
investors, or will confuse or overwhelm investors. We are therefore adopting additional delivery
requirements that apply to a firm’s existing clients and customers, with some modifications from
those proposed.

First, as proposed (and supported by two commenters as noted above), we are adopting
the requirement that a firm deliver the relationship summary when opening any new account that
is different from the retail investor’s existing account(s).”>® Second, in response to comments we
are replacing the proposed standard of “materially change the nature and scope of the
relationship” with two, more specific and easily identifiable, triggers that we believe would not
implicate the same operational or supervisory burdens described by commenters to meet the

proposed requirement.”®®

Instead, firms will be required to deliver a relationship summary to
existing clients and customers when recommending that the retail investor roll over assets from a
retirement account, or recommending or providing a new brokerage or investment advisory
service or investment that does not necessarily involve the opening of a new account and would

not be held in an existing account, for example, the first-time purchase of a direct-sold mutual

fund or insurance product (e.g., variable annuities) that is a security through a “check and

758 General Instruction 9.A. to Form CRS.

759 See supra footnotes 752-757 and accompanying text.
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application” process, i.e., not held directly within an account.”®® While these requirements will
still impose operational and supervisory burdens, we believe they are more easily identified and
monitored, such that firms will not need to create new systems or processes to the extent that
commenters said would be necessary to comply with the proposed “material change” standard.
These more specific triggers are intended to provide investor protection under these
circumstances in a more cost-effective manner, while still addressing the objectives that the
“material changes” language sought to address, that is, to ensure that a firm does not switch
existing customers or clients into accounts or services without explaining or giving them the
opportunity to consider other available options.”® Also, as proposed, we are adopting the
instruction that firms must deliver the relationship summary to a retail investor within 30 days
upon the retail investor’s request.®? While some commenters requested changes to the proposed
delivery requirements, they nonetheless supported requiring delivery upon request.’®?

Finally, delivery of the relationship summary will not necessarily satisfy any other
disclosure obligations the firm has under the federal securities laws or other laws or regulations,
as proposed. The relationship summary requirement will be in addition to, and not in lieu of,

other disclosure and reporting requirements or other obligations for broker-dealers and

760 General Instruction 9.A. to Form CRS.

Recommendations of account types to existing customers and clients also are addressed in the Regulation
Best Interest Release and Fiduciary Release, supra footnote 47.

762 General Instruction 9.B. to Form CRS.

763 See Fidelity Letter; SIFMA Letter.
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investment advisers.”®* One commenter suggested that we require that the relationship summary
include a prominent statement that it does not replace, but rather should be read in conjunction
with, Form ADV or Form BD.”® This commenter also suggested that the relationship summary
should include a hyperlink to the appropriate Form ADV or Form BD, as applicable.”®® We
believe that the required links in the Additional Information section, discussed in Section 11.B.5.
above, addresses these comments.

Some commenters argued that investment advisers should not be required to deliver a
relationship summary to retail clients because they already deliver a Form ADV Part 2A
brochure.”®” We disagree. By requiring both investment advisers and broker-dealers to deliver a
relationship summary that discusses at a high level both types of services and their differences in
a comparable format, the relationship summary would help all retail investors compare not only
among investment advisory services, but also between investment advisory and brokerage
services. We do not believe that existing disclosures provide this level of transparency and
comparability across investment advisers, broker-dealers, and dual registrants. Form CRS is a

summary disclosure designed to provide a high-level overview of services, fees, costs, conflicts

764 For example, the relationship summary would not necessarily satisfy the disclosure requirements under

Regulation Best Interest. See Regulation Best Interest Release, supra footnote 47.

765 See Financial Engines Letter.

766 See Financial Engines Letter.

767 Comment Letter of Registered AdvisorServices (Apr. 20, 2018); Comment Letter of Franklin Templeton
Investments (Aug. 6, 2018); IAA Letter I; Triad Letter; Pickard Djinis and Pisarri Letter; Prudential Letter;
see also State Farm Letter (arguing that investment advisers should be required to include in their
relationship summaries only those disclosures that are not otherwise available, provided thata
representative heading or introductory statement and a hyperlink to such disclosures are provided in the
Relationship Summary).
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of interest, standard of conduct, and disciplinary history, to retail investors in order to help them
decide whether to engage a particular firm or financial professional, including deciding whether
to seek investment advisory or brokerage services. Form ADV Part 2A, in contrast, requires
more detailed disclosures specific to advisory services. If afirm does not have retail investor
clients or customers and is not required to deliver a relationship summary to any clients or
customers, the firm will not be required to prepare or file a relationship summary, as proposed.’®®

4. Updating Requirements
We are adopting substantially as proposed a requirement for firms to update the
relationship summary within 30 days whenever the relationship summary becomes materially

inaccurate.”®®

Firms also must post the latest version on their website (if they have one), and
electronically file the relationship summary with the Commission.”’® Although some
commenters expressed different views on the requirement to communicate updated information

to retail investors, as discussed below, most commenters did not object to the proposed

requirements to update the relationship summary within 30 days of a material change and the

768 See amended Advisers Act rule 203-1, noteto paragraph (a)(1); Exchange Actrule 17a-14(a), (b). See
introduction of General Instructions to Form CRS.

769 Advisers Actrule 204-1(a)(2) and Exchange Actrule 17a-14(b)(3); General Instruction 8.A. to Form CRS.
For investment advisers, we are also adopting amendments to the General Instructions to Form ADV to
mirror this requirement and to clarify the filing type. See amended General Instruction 4 to Form ADV
(revised to add the following language: “If you are registered with the SEC, you must amend Part 3 of your
Form ADV within 30 days whenever any information in your relationship summary becomes materially
inaccurate by filing with the SEC an additional other-than-annualamendment or by including the
relationship summary as part of an annual updating amendment.”); see also supra footnotes 673-677 and
accompanying text.

770 Advisers Actrules 203-1(a)(1), 204-5(b)(3) and Exchange rules 17a-14(b)(2), 17a-14(c)(3); General
Instructions 8.A., 8.C., and 10.A. to Form CRS.
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associated posting and filing obligations.”"*

On the other hand, one commenter advocated that
firms be allowed 60 days to update the relationship summary to address operational issues, but
did not describe the specific operational challenges.”’> Based on our experience with other
similar filings, we believe the proposed approach is consistent with the current requirements for
investment advisers to update the Form ADV Part 2A brochure,’”® and with broker-dealers’
current obligations, including to update Form BD if its information is or becomes inaccurate for
any reason.””* We continue to believe that allowing 30 days for firms to make updates provides
sufficient time for firms to make the necessary revisions. Therefore, we are adopting these
requirements as proposed.

The proposed instructions also would have required firms, without charge to the retail
investor, to communicate updated information by delivering the amended relationship summary

or by communicating the information another way.’”® As noted above, commenters expressed

different views regarding this approach. Some commenters advocated for posting the

m See, e.g., Trailhead Consulting Letter (“If the form is kept to a more generalized and educational nature,

material changes shouldn’toccurtoo often.”); NASAA Letter; LPL Financial Letter; Prudential Letter;
Primerica Letter.

2 See Morgan Stanley Letter (30 days “may notbe sufficient to address the related operational issues™).

s See, e.g., Advisers Actrule 204-5(b)(4); General Instruction 8 to Form CRS. Generally, an investment
adviser registered with the SEC is required to amend its Form ADV promptly if information provided in its
brochure becomes materially inaccurate. See Advisers Actrule 204-1(a)(2); General Instruction 4 to Form

ADV.
ma See, e.g., Exchange Act rule 15b3-1.

s See Proposed General Instruction 6.(b) to Form CRS.
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relationship summary on a firm’s website in order to meet the communication requirement.’’®

On the other hand, one commenter advocated for requiring firms to deliver updated relationship
summaries whenever achange is made, rather than permitting firms to communicate the

information in another way.””’

We are adopting slightly revised final instructions to eliminate
the proposed wording “another way” in order to clarify that a firm may communicate the
information through another disclosure, and that disclosure must be delivered to the retail

investor.’’®

In other words, merely providing notice of or access to another disclosure or the
relationship summary would not satisfy this final instruction. For example, if an investment
adviser communicated a material change to information contained in its relationship summary to
a retail investor by delivering an amended Form ADV brochure or Form ADV summary of
material changes that also contained the updated information, this would support a reasonable
belief that the information had been communicated to the retail investor, and the investment
adviser will not be required to deliver an updated relationship summary to that retail investor.

This requirement provides firms the flexibility to disclose changes to the relationship summary

without requiring them to incur additional delivery costs.

776 See, e.g., Fidelity Letter (“We also support the SEC’s position that with respect to material changes of

information provided in a Form CRS, firms must either provide an updated Form CRS to retail investors or
communicate the changes in anotherway such as posting on the firm’s website.”); Morgan Stanley Letter;
Primerica Letter.

i See NASAA Letter.

e General Instruction 8.B. to Form CRS (“You can make the communication by delivering the amended

relationship summary or by communicating the information through another disclosure thatis delivered to
the retail investor.”).
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In another modification from the proposal, the rules as adopted will allow firms to
communicate the information in an amended relationship summary to retail investors who are
existing clients or customers within 60 days after the updates are required to be made, instead of
30 days as proposed.’”® Two commenters advocated that allowing 60 days for the
communication would increase the likelihood that firms could deliver an updated relationship
summary along with other disclosures that firms commonly deliver on a quarterly basis, rather

than in a separate delivery.”®

Delivery with other disclosures is consistent with the instructions
regarding the way in which relationship summary updates may be communicated. We are
clarifying this, as noted above, and adopting the requirement that firms must communicate
updates to the relationship summary within 60 days after the updates are required to be made.
In a further change from the proposal, firms must highlight the changes in an amended
relationship summary by, for example, marking the revised text or including a summary of
material changes and attaching the changes as an exhibit to the unmarked amended relationship

1

summary.’8!  The unmarked amended relationship summary and exhibit must be filed with the

e Advisers Actrule 204-5(b)(4) and Exchange Actrule 17a-14(c)(4); Proposed General Instruction 6.(b) to
Form CRS.
780 See LPL Financial Letter; Morgan Stanley Letter. Forexample, NASD Rule 2340 requires broker-dealers
to deliver account statements generally on a quarterly basis.
781 General Instruction 8.C. to Form CRS (“Each amended relationship summary thatis delivered to a retail
investor who is an existing client or customer must highlight the most recent changes by, for example,
marking therevised text or including a summary of material changes. The additional disclosure showing
revised text or summarizing the material changes must be attached as an exhibit to the unmarked amended
relationship summary.”). As an addition to the proposal, we are also amending General Instruction 4 to
Form ADV to mirror this requirement (“You must include an exhibit highlighting the most recent changes
required by Form ADV, Part 3 (Form CRS), General Instruction 8.C.”); see also supra footnotes 673-677
and accompanying text.
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Commission.”®® We believe that including this exhibit is important in assisting retail investors to
assess changes that may impact their accounts or their relationships with their firm or financial
professional. A retail investor will be able to find the latest version of the relationship summary
through Investor.gov and on the firm’s website, if it has one, and firms will be required to deliver
a relationship summary within 30 days upon the retail investor’s request, as proposed.’®?

As discussed in the proposal, for purposes of the requirement to communicate updates to
the relationship summary, it is important that broker-dealers identify their existing customers
who are retail investors and recognize that a customer relationship may take many forms. For
example, a broker-dealer will be required to provide the relationship summary to customers who
have so-called “check and application” arrangements with the broker-dealer, under which a
broker-dealer directs the customer to send the application and check directly to the issuer. We
continue to believe this approach will facilitate broker-dealers building upon their current

4

compliance infrastructure in identifying existing customers’®* and will enhance investor

protections to retail investors engaging the financial services of broker-dealers.

782 General Instruction 8.A. to Form CRS; see also General Instruction 4 to Form ADV.

783 Advisers Act rules 204-5(b)(3) and 204-5(b)(5) and Exchange Actrules 17a-14(c)(3) and 17a-14(c)(5);
General Instruction 9.B. to Form CRS.
784 For example, broker-dealers may already have compliance infrastructure to identify customers pursuantto
FINRA’s suitability rule, which applies to dealings with a person (other than a broker or dealer) who opens
a brokerage accountat a broker-dealer or who purchases asecurity for which the broker-dealer receives or
will receive, directly or indirectly, compensation even though the security is held at an issuer, the issuer’s
affiliate or custodial agent, or using anothersimilar arrangement. See Guidance on FINRA’s Suitability
Rule, FINRA Regulatory Notice 12-55 (Dec. 2012), at Q6(a).
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D. Transition Provisions

To provide adequate notice and opportunity to comply with the adopted relationship
summary filing requirements, firms that are registered, or investment advisers who have an
application for registration pending, with the Commission prior to June 30, 2020 will have a
period of time beginning on May 1, 2020 until June 30, 2020 to file their initial relationship
summaries with the Commission.”® On and after June 30, 2020, newly registered broker-dealers
will be required to file their relationship summary with the Commission by the date on which
their registration with the Commission becomes effective, and the Commission will not accept
any initial application for registration as an investment adviser that does not include a
relationship summary that satisfies the requirements of Form ADV, Part 3: Form CRS.”® The
adopted transition period is longer than we proposed. The proposal would have required broker-
dealers to comply with their relationship summary obligations beginning six months after the

effective date of the new rules and rule amendments.’®’

Similarly, in the proposal, investment
advisers or dual registrants would have been required to comply with the new filing requirements
as part of the firm’s next annual updating amendment to Form ADV that would have been

required after six months after the rule’s effective date.”®® The extended time to comply with the

785 See Exchange Actrule 17a-14(f), Advisers Act rules 203-1(a)(2) and 204-1(e); Instruction 7.C. to Form
CRS.

786 See Exchange Actrule 17a-14(f) and Advisers Actrule 203-1(a)(2); Instruction 7.C. to Form CRS.

787 See Proposed Instruction 5.c. to Form CRS. See Advisers Act proposed rule 203-1(a)(2) and Exchange Act
proposed rule 17a-14 (f)(1).

788 See id.
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relationship summary requirements reflects our consideration of comments we received from
firms and the modifications to the proposed requirements of the relationship summary.

In the proposal, we asked for comment on the proposed implementation requirements and
whether the six-month period was enough time for newly registered broker-dealers and
investment advisers to prepare an initial relationship summary.”®® A number of commenters
requested a longer implementation period, ranging from 12 to 24 months from the effective
date.”®® One commenter suggested a phased-in approach, such that requirements may be effected
at different points in time.”®>  Commenters cited a number of reasons for a longer implementation
period, including the time needed to hire additional staff and create and deploy new disclosures,

procedures, training, and technology,’®?

as well as to have the opportunity to apply innovative
technology and designs.’®*

We are mindful of the time needed to create the relationship summary, as well as to
update a firm’s policies, procedures, and systems in order to provide these new disclosures. We

are, however, lengthening the time that firms will have to comply relative to the proposal after

considering commenters’ suggestions for a longer implementation period. We expect that

789 See Proposing Release.

790 See, e.g., IAA Letter I (requesting a 12 month implementation period from the effective date); CCMC

Letter (requesting 18 months); IRI Letter (requesting 18—-24 months); Comment Letter of HD Vest
Financial Services (Aug. 7, 2018) (“HDVest Letter”) (requesting 18 months); Cetera Letter I; SIFMA
Letter (requesting at least 24 months from the date the final rules are approved).

791 See SIFMA Letter.

792 See HDVest Letter.

793 See IAA Letter I.
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approximately twelve months will be adequate for firms to conduct the requisite operational
changes to their systems and to establish internal processes to satisfy their relationship summary
obligations.

Some commenters expressed the view that the proposed one-time, initial delivery to
existing clients and customers is not necessary.’** One survey reported, on the other hand, that
over 90% of survey respondents with an existing financial professional relationship stated that
they knew more about their relationship with the adviser after reading the proposed relationship
summary.’® We believe the information contained in the relationship summary could improve
existing investors’ ability to monitor and make more informed decisions related to their existing
relationships with firms during their duration, including whether to terminate a relationship. For
example, as discussed above in Section IL.A., retail investors that may learn of account types
whose minimum requirements they did not meet when they first opened their existing account,
through a one-time, initial delivery to existing clients and customers. Upon seeing this range of

options, existing clients and customers could seek to take advantage of cost savings or additional

794 See, e.g., Fidelity Letter (existing customers are already familiar with the services offered to them by their

broker-dealer or investment adviser. . . but can of course access a copy posted on the firm’s website); AXA
Letter (delivering the relationship summary to existing customers is likely to be confusing); Cetera Letter |
(firms should not be required to deliver a new or amended Form CRS to [existing] clients except in limited
circumstances, such as when the client establishes a different type of accountthan they already have).
795 See Cetera Letter Il (Woelfel), supra footnote 17 (84% of respondents stated that they knew a lot or a little
more about their financial adviser after reviewing the Form CRS than they did before; among respondents
with current relationships with a broker or adviser, over 90% said they knew more); see also CCMC Letter
(investor polling), supra footnote 21 (in a survey of investors with investments outside of a work sponsored
401(k), pensionor personalreal estate, 72% of participants responding to a question describing that new
rules could require financial professionals to deliver “ a standardized four page document that explains the
relationship between the financial professionaland clients” agreed that the new disclosure document “will
boost transparency and help build strongerrelationships between me and my financial professional” and
62% indicated that they were “very interested” in reading the document).
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services offered through these other account types. We believe that existing clients and
customers would benefit from this one-time delivery of the relationship summary and therefore
are adopting the requirement as proposed. Firms will be required to deliver their relationship
summary to new and prospective clients and customers who are retail investors as of the date by
which they are first required to electronically file their relationship summary with the

Commission.”®®

In addition, as proposed, firms will be required, as part of the transition, to
deliver their relationship summaries to all existing clients and customers who are retail investors
on an initial one-time basis within 30 days after the date the firm is first required to file its
relationship summary with the Commission.”®’

E. Recordkeeping Amendments

We are adopting amendments to the recordkeeping and record retention requirements
under Advisers Act rule 204-2 and Exchange Act rules 17a-3 and 17a-4, as proposed. These
rules set forth requirements for firms to make, maintain, and preserve specified books and
records. Pursuant to paragraph (a)(14)(i) of Advisers Act Rule 204-2 as amended, investment
advisers will be required to make and preserve a record of the dates that each relationship
summary was given to any client or prospective client who subsequently becomes a client.”®

New paragraph (a)(24) of Exchange Act Rule 17a-3 as adopted will require broker-dealers to

create a record of the date on which each relationship summary was provided to each retall

796 See Advisers rule 204-5()(2) and Exchange Act rule 17a-14(f)(4); Instruction 7.C.iii. to Form CRS.

97 See Advisers rule 204-5(e)(1) and Exchange Act rule 17a-14(c) and (f)(3); adopted Instruction 7.C.iv. to
Form CRS.

798 See amended Advisers Act rule 204-2(a)(14)(i).
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investor, including any relationship summary provided before such retail investor opens an

"% In addition, paragraph (a)(14)(i) of Advisers Act rule 204-2, as amended, will require

account
investment advisers to retain copies of each relationship summary and each amendment or
revision thereto while paragraph (e)(10) of Exchange Act rule 17a-4, as amended, will require
broker-dealers to maintain and preserve a copy of each version of the relationship summary as
well as the records required to be made pursuant to new paragraph (a)(24) of Exchange Act rule
17a-3 as adopted by the Commission.2’ The amended rules set forth the manner in which and
the period of time for which these record must be retained.®®! These records will facilitate the
Commission’s ability to inspect for and enforce compliance with the relationship summary
requirements.

We received no comments on the proposed manner and time period for records

preservation or the requirement to maintain a copy of each version of the relationship summary

799 See Exchange Actrule 17a-3(a)(24).
800 The effect of the amended and adopted rules will require both investment advisers and broker-dealers to
maintain copies of all versions of the relationship summary and the dates they are provided or given to
existing or prospective retail customers; see also General Instruction 6.A. to Form CRS (requiring firms to
maintain a copy of each version of the relationship summary and make it available tothe SEC staff upon
request). The Commission notes that pursuantto Exchange Actrule 17a-3(e), for purposes oftransactions
in municipal securities by municipal securities broker-dealers, compliance with Rule G-8 of the Municipal
Securities Rulemaking Board (“MSRB”) will be deemed to be in compliance with the recordkeeping
requirements for broker-dealers. Accordingly, for purposes oftransactions in municipal securities, a
broker-dealer may satisfy its recordkeeping obligations under Exchange Act rule 17a-3(a)(24), as adopted,
by complying with Rule G-8 of the MSRB. See Exchange Act rule 17a-3(e).

Investment advisers will be required to maintain and preserve these records in an easily accessible place for
a period of not less than five years from the end of the fiscal year during which the last entry was made on
such record, the first two years in an appropriate office of the investment adviser. See Advisers Act rule
204-2(e)(1). Broker-dealers will be required to maintain theserecords in an easily accessible place until six
years after such record or relationship summary is created. See Exchange Actrules 17a-3(a)(24) and 17a-
4(e)(10) as amended.
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and each amendment or revision to the relationship summary.8%> We are adopting these
requirements as proposed. Some commenters expressed concern with the potential costs and
feasibility of complying with the proposed recordkeeping requirements for broker-dealers.8%®
Several commenters argued that keeping records of when a relationship summary was given to a
prospective retail investor would be unnecessarily burdensome for firms and would likely
provide de minimis benefits.2%* Some investment adviser and broker-dealer commenters stated
that most firms® recordkeeping systems and procedures are not designed to maintain records
relating to prospective clients and that conforming such systems and procedures to the proposed
rule requirements would be burdensome and costly and would not result in an offsetting
benefit.8%® Others noted they may have to retain records for an indefinite length of time because
their interactions with prospective clients about engaging services often span weeks, months or
years and may include numerous phone calls, meetings or other forms of contact.3%®

As an alternative, commenters suggested that firms only be required to maintain a record

of the most recent date they delivered the relationship summary to a prospective client that

802 See Exchange Actrule 17a-4(e)(10) as proposedto be amended and Advisers Actrule 204-2(e)(1) (which
would apply toamended rule 204-2(a)(14)(i) as proposed to be amended). The recordkeeping requirements
for investment advisers will mirror the current recordkeeping requirements for Form ADV Part 2. See
Advisers Actamended rule 204-2(a)(14)(i) as proposed to be amended and rule 204-2(e)(1).

803 See, e.g., CCMC Letter; Committee of Annuity Insurers Letter; Edward Jones Letter; Morgan Stanley

Letter; Primerica Letter; SIFMA Letter; IPA Letter.

804 See id.

805 See, e.g., Committee of Annuity Insurers Letter; Edward Jones Letter; Morgan Stanley Letter; Primerica

Letter; SIFMA Letter.

806 See, e.g., Edward Jones Letter; Primerica Letter; SIFMA Letter.
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becomes an actual client preceding the opening of an account.®” Commenters suggested only
requiring a record that the relationship summary was delivered at account opening or when a
retail investor becomes an investment advisory client.8%®

Based on our experience with similar recordkeeping requirements for the Form ADV Part
2A brochure, requiring firms to create and maintain records of the dates they provide or give a
relationship summary to an existing, new, or potential retail investor will facilitate examiners’
ability to inspect and examine for compliance with the relationship summary delivery and
content requirements. Specifically, the dates will help examiners to identify the relationship
summary disclosures that retail investors may have relied on to decide whether to engage a
firm’s services. Absent having these dates to examine, we believe that it would be exceedingly
difficult for examiners to evaluate firms’ compliance with the relationship summary delivery and
content requirement. These records also may assist firms in monitoring their compliance with
the relationship summary delivery requirements.

Recordkeeping obligations for the relationship summary may be less burdensome if firms’
recordkeeping and compliance systems are already capable of creating and maintaining records
related to communications with prospective clients. For example, investment advisers are
required to keep similar records for the delivery of the Form ADV Part 2A brochure®®® and

broker-dealers, especially those registered with FINRA, are subject to comparable recordkeeping

807 See, e.g., CCMC Letter; SIFMA Letter.
808 See, e.g., SIFMA Letter; Morgan Stanley; Edward Jones Letter.

809 See, e.g., Advisers Act rule 204-2.
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requirements with respect to communications and correspondence with prospective retail
investors. 39

Several firms also requested clarification and expressed concern regarding the potential
recordkeeping implications related to the “Key Questions to Ask” provision of the proposal.®'!
Some commenters stated that requiring firms to make and maintain records of their answers to
the “Key Questions to Ask™ and of supplemental information cross-referenced in or linked from
the relationship summary would result in substantial and unnecessary burdens and/or might stifle
potentially beneficial discussions between firms, clients and/or prospective clients.®*?
Commenters requested clarification that “Key Questions to Ask” are intended to promote dialog

between firms and clients rather than creating any sort of recordkeeping requirement, which

commenters believed could lead to less robust discussions between firms and clients.®

See, e.g., Exchange Act rule 17a-4(b)(4) requiring broker-dealers to maintain a record of all
communications sentrelating to its business as such; see also, e.g., FINRA Rule 2210(a)(5) (defining
“retail communication” to mean “any written (including electronic) communication that is distributed or
made available to more than 25 retail investors within any 30 calendar-day period.”); FINRA Rule
2210(b)(4) (requiring all FINRA members to “maintain all retail communications and institutional
communications for the retention period required by SEA Rule 17a-4(b) and in a format and media that
comply with SEA Rule 17a-4...[and]...all correspondence in accordance with the record-keeping
requirements of [FINRA] Rules 3110.09 [on supervision, requiring FINRA members to retain the internal
communications and correspondence of associated persons relating to the member's investment banking or
securities business forthe period of time and accessibility specified in SEA Rule 17a-4(b)] and 4511
[establishing general requirements for members to “preserve books and records as required under the
FINRA rules, the Exchange Actand the applicable Exchange Act rules™]).

811 See, e.g., CCMC Letter; TIAA Letter; LPL Financial Letter; IPA Letter; NSCP Letter.

812 See, e.g., Edward Jones Letter; CCMC Letter; NSCP Letter; SIFMA Letter; Morgan Stanley Letter; TIAA
Letter; LPL Financial Letter.

813 See, e.g., Edward Jones Letter; CCMC Letter; TIAA Letter; LPL Financial Letter.

246



As discussed above, the “Key Questions to Ask™ section of the relationship summary has
been eliminated, but firms will be required to include “conversation starters™ in their relationship
summary.®**  We are not establishing new or separate recordkeeping obligations related to the
conversation starters or the answers provided by firms in response to the conversation starters.
We are also not adding separate or new recordkeeping obligations related to the use of layered
disclosure in the relationship summary. Current recordkeeping rules for investment advisers and
broker-dealers already impose recordkeeping and retention requirements related to a firm’s
disclosures and other communications with retail investors, which will include responses to
conversation starters or information cross-referenced in the relationships summary.?'® Responses
to conversation starters or hyperlinked material may trigger recordkeeping requirements under
other federal securities statutes and rules or the rules of self-regulatory organizations of which

firms are members or registrants.1°

Further, firms may wish to develop scripts for their financial
professionals in responding to conversation starters to ensure the quality and consistency of

responses and then preserve the scripts for compliance purposes.

814 See supra Section I.A 4.

815 For example, with respectto investmentadvisers, if a conversation starter prompts a written
communication that includes a recommendation made or proposed to be made or any advice given or
proposed to be given by the investment adviser, such a communication may be subject to the recordkeeping
requirements of Advisers Act rule 204-(2)(a)(7). Also, for example, broker-dealers, under Exchange Act
Rule 17a-4(b)(4), are required to maintain records of the “[o]riginals of all communications received and
copies of all communications sent (and any approvals thereof) by the member, broker or dealer (including
inter-office memoranda and communications) relating to its business as such...”; see also the
recordkeeping requirements of FINRA Rule 2210.

816 See id.

247



I1l. DISCLOSURES ABOUT A FIRM’S REGULATORY STATUS AND A
FINANCIAL PROFESSIONAL’S ASSOCIATION

In connection with Form CRS, we recognized that the education and information that
Form CRS provides to retail investors could potentially be overwhelmed by the way in which
financial professionals present themselves to potential or current retail investors, including
through advertising and other communications.?'” This concern was particularly acute where
such communications could be misleading in nature, or where advertising and communications
precede the delivery of Form CRS and may have a disproportionate impact on shaping or
influencing retail investor perceptions.®*® To mitigate these concerns, we proposed additional
rules as part of the Proposing Release. One of our proposed rules required disclosure of a firm’s
regulatory status and a financial professional’s association with a firm. Specifically, we
proposed rules under the Exchange Act and the Advisers Act that would have required a broker-
dealer and an investment adviser to prominently disclose that it is registered as a broker-dealer or
investment adviser, as applicable, with the Commission in print or electronic retail investor
communications.®*® The proposed Exchange Act rule also would have required an associated
natural person of a broker or dealer to prominently disclose that he or she is an associated person
of a broker-dealer registered with the Commission in print or electronic retail investor

0

communications.®?°  Similarly, the proposed Advisers Act rule would have required a supervised

person of an investment adviser registered under section 203 to prominently disclose that he or

817 See Proposing Release, supra footnote 5, at footnotes 374-375 and accompanying text.

818 See id.
819 See id., at footnotes 437-439 and accompanying text.

820 See id.
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she is a supervised person of an investment adviser registered with the Commission in print or
electronic retail investor communications.2! As we discussed in the Proposing Release, we
believed that requiring a firm to disclose whether it is a broker-dealer or an investment adviser in
print or electronic retail investor communications would assist retail investors in determining
which type of firm is more appropriate for their specific investment needs.2?? For similar
reasons, we noted that because retail investors interact with a firm primarily through financial
professionals, it is important that financial professionals disclose the firm type with which they
are associated.?%?

Several commenters expressed general support for the proposed Affirmative
Disclosures.®?*  Some of these commenters believed that the rules could be beneficial in helping
investors to understand the legal distinctions between broker-dealers and investment advisers.®?°

Another commenter in support of the Affirmative Disclosures stated that investors would benefit

more if they were also provided with readily accessible regulatory and disciplinary histories of

821 See id.

822 See Proposing Release, supra footnote 5, at footnotes 440-441 and accompanying text.

823 See id. We also proposed rules that would have restricted broker-dealers and their associated persons from

using the terms “adviser” or “advisor” as part of a name or title when communicating with retail investors
in certain circumstances. We are not adopting those rules, as further discussed in the Regulation Best
Interest Release. See Regulation Best Interest Release, supra footnote 47.

824 See CFA Letter I; CFA Institute Letter I (stating that “[r]equiring them to call themselves what they legally
are will enable investors to better understand the distinction”); Better Markets Letter.

825 See CFA Institute Letter I; CFA Letter I; LPL Financial Letter.
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the financial professional.®?®® However, one commenter noted that while “the required disclosure

could have some modest benefit, ... it is important not to overstate [its] likely value.”®?’

& Some commenters

Several commenters also opposed the Affirmative Disclosures.®?
believed that the proposed rules were duplicative, noting that Regulation Best Interest, Form
CRS, and/or other required disclosure obligations (e.g., Form ADV, FINRA Rule 2210) would
inform retail investors of the capacity of a firm and its financial professionals, obviating the need
for the additional rules.®?° Some of these commenters stated that Form CRS alone or in
combination with FINRA Rule 2210(d)(3) (providing specific requirements for disclosure of the

broker-dealer’s name in retail communications and correspondence) would provide retail

mvestors with a firm’s capacity and its name, making the Affirmative Disclosures dup]icative.830

826 See Better Markets Letter.
821 See CFA Letter I.

Some commenters also opposed the proposed Affirmative Disclosures because investors do notunderstand
what it means to be registered or what the legal terms mean. See Altruist Letter; IRI Letter. See also LPL
Financial Letter (noting that regulatory status is notimportant to an investorwhen being casually
introduced for the first time to a financial professionaland receiving a business card); Bank of America
Letter; SIFMA Letter.

See, e.g., LPL Financial Letter (stating that Form ADV, Form CRS, and Regulation Best Interest already
“communicate to investors the capacity in which they are acting on behalf of the investorand the material
facts related to the investor’s relationship with the firm andits financial professionals.”); SIFMA Letter
(stating that “information regarding regulatory status is contained in Proposed Form CRS, and Proposed
Form CRS is available atall times on a firm’s website, in addition to periodic distribution to clients.”); IRI
Letter; Committee of Annuity Insurers Letter; Letter from Mari-Anne Pisarri, Pickard Djinis and Pisarri
LLP (“Pickard Letter”) (stating “the Commission should determine whether the existing Form ADV
brochure supplement adequately informs retail investors of the registration status of the advisory
representatives they deal with....”)

829

830 See, e.g., IRI Letter; Bank of America Letter; Committee of Annuity Insurers Letter. See also SIFMA

Letter (noting that Form CRS resolves any confusion that may exist regarding whether a financial
professional or firm is a broker-dealer or an investment adviser and would be available ona firm website
and given periodically to investors).
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Several commenters also opposed the Affirmative Disclosures because they believed the

831

costs to implement and comply with the proposed rules did not justify the benefits. In

particular, these commenters noted a range of cost-related impacts, such as replacing new and

832 Is 833

existing business cards®®< and amending numerous electronic and print marketing materia
Several commenters also noted the difficultly in implementing and supervising specific types of
communication including business cards, oral communications, and voice overlay and on-screen
text in televised or video presentations.®**

After considering the comments received and the obligations we are adopting under
Regulation Best Interest and Form CRS, we have concluded that the capacity disclosure
requirement in Regulation Best Interest and Form CRS are sufficient to achieve the objectives of
the proposed Affirmative Disclosures. These rules enhance retail investor awareness of the firm
and professional type that they are engaging or seeking to engage and would therefore assist a
retail investor in choosing the type that best suits his or her financial goals.

As discussed in the Regulation Best Interest Release, as part of its disclosure obligations,
a broker-dealer and its associated natural persons must disclose when they are acting as a broker-

dealer when making a recommendation. This type of disclosure is designed to improve

awareness among retail customers such that a retail customer can more readily identify and

831 See, e.g., LPL Financial Letter; Bank of America Letter; IRI Letter; SIFMA Letter.

832 See IRI Letter. See also SIFMA Letter (noting also that firms would need to reprint all business cards and

modify “firm technologies and electronic communications™).

833 See LPL Financial Letter (noting “significant financial costs™).

834 See Bank of America Letter; IRI Letter; SIFMA Letter; Altruist Letter. See also Committee of Annuity
Insurers Letter (noting also that there are operational challenges in situations where marketing materials or
account statements are used or distributed by a product sponsorratherthan the firm itself).
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understand their relationship.2%® This capacity disclosure requires a broker-dealer and its
financial professionals to disclose that the firm or the financial professional is acting as a broker-
dealer, as a material fact relating to the scope and terms of the relationship subject to its
disclosure obligation.2®®  As noted in the Regulation Best Interest Release, a broker-dealer and its
financial professionals must disclose the required information prior to or at the time of a
recommendation but Regulation Best Interest does not mandate the form, specific time, or
method of delivering disclosures pursuant to its disclosure obligation.%*” In fulfilling this
obligation, a broker-dealer that is not a dual registrant generally will be able to satisfy the
requirement to disclose the broker-dealer’s capacity by delivering the Relationship Summary to
the retail customer. For broker-dealers who are dually registered, and for associated persons who
are either dually licensed or are not dually licensed and only offer broker-dealer services through
a firm that is dually registered, the information contained in the Relationship Summary will not
be sufficient to disclose their capacity in making a recommendation.®*® As discussed in the
Regulation Best Interest Release, although some commenters expressed concerns about potential
mvestor confusion caused by “additional” disclosure regarding a dual registrant’s capacity, the

disclosure obligations of Regulation Best Interest will not duplicate or confuse, but instead will

835 See Regulation Best Interest Release, supra footnote 47, at Section I1.C.1.a.

836 See id.
837 See id.
838 See id.
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provide clarifying detail on capacity to supplement the information contained in the Relationship
Summary.2%°

Additionally, as discussed above, Form CRS includes a requirement for firms to state
their name and whether they are “registered with the Securities and Exchange Commission as a
broker-dealer, investment adviser, or both.”®*® Form CRS is required to be delivered before or at
the time the financial professional enters into an investment advisory relationship or, for a
broker-dealer, before or at the earliest of a certain recommendation, the execution of a securities
transaction, or the opening of a brokerage account.®* Additionally, Form CRS will need to be
prominently posted on the firm’s public website, if it maintains one, in a location and format that

is easily accessible to retail investors®*2

and must be provided to retail investors 60 days after a
material change is made.®® These requirements highlight for an investor’s attention, and
promote access to, the capacity information at times that we believe are crucial to a retail
investor when seeking to make a choice of financial firms.

We recognize that the proposed Affirmative Disclosures would have included capacity
requirements on more communications than what is required by Form CRS and capacity

disclosure requirement in Regulation Best Interest. Specifically, under the Affirmative

Disclosures, all forms of communications used by broker-dealers, investment advisers and their

839 See id.

840 See Item 1.A. of Form CRS. See also supra Section I1.B.1.

See General Instruction 7.B to Form CRS. See also supra Section II.C.

842 See General Instruction 10.A. to Form CRS. See also supra Section 11.C.3.a.

843 See General Instruction 8.B. to Form CRS. See also supra Section 11.C.4. In addition, the most recent

versions of firms’ relationship summaries will be accessible through Investor.gov. See supra footnote 698
and accompanying text.

253



financial professionals, such as business cards, letterheads, social media profiles, and signature
blocks would have included these required capacity disclosures. However, several commenters
questioned whether the benefit provided by covering more communications justified the costs of
implementing the requirements.®** While commenters did not provide quantitative data that
would demonstrate the cost impact on firms, certain commenters did describe the scope of the
impact along with the operational challenges in implementing the rule.®*® One commenter stated
that “the costs of such requirement would be significant” as firms would need to reprint all
business cards to include this disclosure and make changes to firm technology and electronic
communications to make the disclosure.®*® Additionally, another commenter stated that adding a
voice overlay and on-screen text for video presentations would be difficult to implement, costly,

and challenging to supervise.?*’

See, e.g., IRI Letter (stating that the costs to amend “tens of thousands ofbusiness cards to add the new
required disclosure outweighs any intended benefit, particularly since the Form CRS already accomplishes
the same objective...”); Committee of Annuity Insurers Letter (stating thatthe Affirmative Disclosure rules
provide little benefit to investors and present operational challenges with respectto marketing materials
created by productsponsors orissuers); LPL Financial Letter (noting that the benefits of these rules are
outweighed by the “significant financial cost”to amend “numerous electronic and print marketing
materials, business cards,and otherretail customer communications.”)

See IRI Letter (noting thata voice overlay and on-screen text may be difficult to implement and to
effectively supervise. Additionally, firms will incur “significant costs and resources to monitor such
presentations” for the required disclosures “even though that same client already received the Form CRS
disclosure.”); LPL Financial Letter. See also Bank of America Letter (“the [Affirmative Disclosure rules]
will impose significant costs to implement since tens of thousands ofbusiness cards will need to be
amended in order to add the new required disclosures.”)

846 See SIFMA Letter (noting that “we do not believe the regulatory status disclosure would have an obvious

benefit to investors. At the same time, the costs ofsuch a requirement would be significant.”)

847 See Bank of America Letter (stating further that “it would be virtually impossible to supervise whether [the

required] disclosure was made in oral communications.”); see also Altruist Letter (stating that including the
disclosure in oral communications would be “awkward for a practitioner to implement.”); Committee of
Annuity Insurers Letter (stating that “it may not be feasible for a broker-dealer toinclude this information
on marketing materials for investment products created and provided by a product sponsor.”)
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After considering the comments received and the obligations we are adopting under
Regulation Best Interest and Form CRS, we have concluded that the policy concerns underlying
the Affirmative Disclosures are addressed by the rulemaking package we are adopting,
particularly the disclosure obligations in Regulation Best Interest and Form CRS, as discussed

above 248

We therefore believe that the costs of the Affirmative Disclosures do not justify any
incremental benefit of requiring registration status on all communications and as a result, we are

not adopting the Affirmative Disclosures.

IV. ECONOMIC ANALYSIS

A Introduction

The Commission is sensitive to the economic effects, including the benefits and costs and
the effects on efficiency, competition, and capital formation that will result from the new rules
and amendments to existing rules. Whenever the Commission engages in rulemaking and is
required to consider or determine whether an action is necessary or appropriate in the public
interest, section 3(f) of the Exchange Act requires the Commission to consider whether the
action would promote efficiency, competition, and capital formation, in addition to the protection

of investors.®4°

Further, when making rules under the Exchange Act, section 23(a)(2) of the
Exchange Act requires the Commission to consider the impact such rules would have on

competition.®>® Section 23(a)(2) of the Exchange Act also prohibits the Commission from

848 See Regulation Best Interest Release, supra footnote 47.

849 See 15 U.S.C. 77b(b) and 15 U.S.C. 78c(f).

850 See 15 U.S.C. 78w(a)(2).
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adopting any rule that would impose a burden on competition not necessary or appropriate in
furtherance of the purposes of the Exchange Act.®®!

Section 202(c) of the Advisers Act requires the Commission, when engaging in
rulemaking and required to consider or determine whether an action is necessary or appropriate
in the public interest, to also consider whether the action will promote efficiency, competition,
and capital formation, in addition to the protection of investors.®? The Commission provides
both a qualitative assessment of the potential effects and where feasible, quantitative estimates of
the potential aggregate initial and aggregate ongoing costs. In some cases, however,
quantification is not feasible due to lack of relevant data, or the difficulty of predicting how
market participants would act under the conditions of the proposed rules. For example, to the
extent that the relationship summary will increase retail investors’ understanding of the services
provided to them, investors are likely to respond differently to the increased understanding.
Such responses could be transferring to a different financial firm or professional, hiring a
financial professional for the first time, not taking any action, deciding to invest on their own
without advice, or entirely abandoning the brokerage or investment advisory market while
moving their assets to other products or markets (e.g., bank deposits or insurance products).
Given the number and complexity of assumptions that would be required to be able to estimate
how the relationship summary will affect investors’ understanding and their decision-making, the

Commission is not able to estimate the propensity of investors to respond in one way or another.

851 Id

852 15 U.S.C. 80b-2(c).
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In the economic analysis that follows, we first examine the current regulatory and

economic landscape to form a baseline for our analysis. The economic effects of the adopted

changes are discussed below.

B. Baseline

This section discusses, as it relates to this rulemaking, the current state of the broker-

dealer and investment adviser markets, the current regulatory environment, and the current state

of retail investor perceptions in the market.

registrants

1. Providers of Financial Services®®?
a. Broker-Dealers

This rule will affect registrants in the market for broker-dealer services, including dual

#* and broker-dealers offering services to retail investors that are affiliated with an

853

854

In addition to broker-dealers and Commission-registered investment advisers discussed belowin the
baseline, there are a number of other entities, such as state registered investment advisers, commercial
banks and bank holding companies, and insurance companies, which also provide financial advice services
to retail customers; however, because of unavailability of data, the Commission is unable to estimate the
number of some of those other entities thatare likely to provide financial advice to retail customers. A
number of broker-dealers (see infra footnote 862) have non-securities businesses, such as insurance or tax
services. As of December 2018, there are approximately 17,300 state-registered investmentadvisers. The
Department of Labor in its Regulatory Impact Analysis identifies approximately 398 life insurance
companies that could provide advice to retirement investors. See U.S. Department of Labor, Regulating
Advice Markets: Definition of the Term 'Fiduciary,' Conflicts of Interest, Retirement Investment Advice:
Regulatory Impact Analysis for Final Rule and Exemptions (Apr. 2016), available at
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/completed-
rulemaking/1210-AB32-2/ria.pdf (“Regulatory Impact Analysis™)

Not all firms thatare dually registered as an investment adviser and a broker-dealer offer both brokerage
and advisory accounts to retail investors. For example, some dually registered firms offer advisory accounts
to retail investors but offer only brokerage services, such as underwriting services, to institutional clients.
For the purposes of the relationship summary, we define a dual registrant as a firm thatis dually registered
as a broker-dealer and an investment adviser and offers services to retail investors as both a broker-dealer
and investment adviser. General Instruction 11.C to Form CRS.
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investment adviser. **° The market for broker-dealer services encompasses a small set of large
and medium sized broker-dealers and thousands of smaller broker-dealers competing for niche or
regional segments of the market.>*® The market for broker-dealer services includes many
different markets for a variety of services, including, but not limited to, managing orders for
customers and routing them to various trading venues; providing advice to customers that is in
connection with and reasonably related to their primary business of effecting securities
transactions; holding retail customers’ funds and securities; handling clearance and settlement of
trades; intermediating between retail customers and carrying/clearing brokers; dealing in
corporate debt and equities, government bonds, and municipal bonds, among others; privately
placing securities; and effecting transactions in mutual funds that involve transferring funds
directly to the issuer. Some broker-dealers may specialize in just one narrowly defined service,
while others may provide a wide variety of services.

As of December 2018, there were approximately 3,764 registered broker-dealers with

over 140 million customer accounts. In total, these broker-dealers have over $4.3 trillion in total

855 Some broker-dealers may be affiliated with investment advisers butare notdually registered. From

Question 10 on Form BD, 2,098 (55.7%) broker-dealers report that directly or indirectly, they control, are
controlled by, or are under common control with an entity that is engaged in the securities or investment
advisory business. Comparatively, 2,421 (18.2%) SEC-registered investment advisers report an affiliate
thatis a broker-dealer in Section 7A of Schedule D of Form ADV, including 1,878 SEC-registered
investment advisers that report an affiliate that is a registered broker-dealer. Approximately 77% of total
regulatory assets under management of investment advisers are managed by these 2,421 SEC-registered
investment advisers.
8%6 See Risk Management Controls for Brokers or Dealers with Market Access, Securities Exchange Act
Release No. 63241 (Nov. 3, 2010) [75 FR 69791 (Nov. 15, 2010)]. For simplification, we presentour
analysis as if the market for broker-dealer services encompasses one broad market with multiple segments,
even though, in terms of competition, it could also be discussed in terms of numerous interrelated markets.
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assets, which are total broker-dealer assets as reported on Form X-17a-5.2°" More than two-
thirds of all brokerage assets and close to one-third of all customer accounts are held by the 17
largest broker-dealers, as shown in Table 1, Panel A.2°® Of the broker-dealers registered with the
Commission as of December 2018, 359 broker-dealers are dually registered as investment

advisers.°

These firms hold over 90 million (63%) customer accounts. Approximately 539
broker-dealers (14%) report at least one type of non-securities business, including insurance,
retirement planning, mergers and acquisitions, and real estate, among others.*® Approximately

73.5% of registered broker-dealers report retail customer activity.**

857 Assets are estimated by Total Assets (allowable and non-allowable) from Part 11 of the FOCUS filings

(Form X-17A-5 Part Il, available at https://www.sec.gov/files/formx-17a-5_2.pdf) and correspond to
balance sheet total assets forthe broker-dealer. The Commission does not have an estimate of the total
amount of customer assets for broker-dealers. We estimate broker-dealer size from the total balance sheet
assets as described above.
858 Approximately $4.27 trillion of total assets of broker-dealers (99%) are at firms with total assets in excess
of $1 billion. Of the 39 dually registered broker-dealers with total assets in excess of $1 billion, total assets
for these dually registered broker-dealers are $2.32 trillion (54%) of aggregate broker-dealer assets. Of the
remaining 99 broker-dealers with total assets in excess of $1 billion that are not dually registered, 91 have
affiliated investment advisers.

Because this number does not include the number of broker-dealers who are also registered as state
investment advisers, the number undercounts the full number of broker-dealers that operate in both
capacities.

860 We examined Form BD filings to identify broker-dealers reporting non-securities business. For the 539
broker-dealers reporting such business, staffanalyzed the narrative descriptions of these businesseson
Form BD, and identified the most common types of businesses:insurance (202),
management/financial/other consulting (99), advisory/retirement planning (71), mergers and acquisitions
(70), foreign exchange/swaps/otherderivatives (28), real estate/property management (30), tax services
(15), and other (146). Note that a broker-dealer may have more thanone line of non-securities business.
861 The value of customer accounts is not available from FOCUS data for broker-dealers. Therefore, to obtain
estimates of firm size for broker-dealers, we rely on the value of broker-dealers’ total assets as obtained
from FOCUS reports. Retail sales activity is identified from Form BR, which categorizes retail activity
broadly (by marking the “sales”box) or narrowly (by marking the “retail” or “institutional” boxes as types
of sales activity). We usethe broad definition of sales as we preliminarily believe that many firms will just
mark “sales” if they have both retail and institutional activity. However, this may capture some broker-
dealers thatdo not have retail activity, although we are unable to estimate that frequency.
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Panel B of Table 1 is limited to the broker-dealers that report some retail investor activity.
As of December 2018, there are approximately 2,766 broker-dealers that served retail investors,
with over $3.8 trillion in total assets (89% of total broker-dealer assets) and almost 139 million
(97%) customer accounts.®®* Of those broker-dealers serving retail investors, 318 are dually
registered as investment advisers.®®®
Table 1, Panel A: Registered Broker-Dealers as of December 2018

Cumulative Broker-Dealer Total Assets and Customer Accounts

Size of Broker-Dealer Total Num. of Num. of Dually Cumulative Cumulative
(Total Assets) Broker-Dealers  Registered Broker- Total Assets Number of
Dealers Customer
Accounts®*
> $50 billion 17 10 $2,879 bil. 40,550,200
$1 billion to $50 billion 114 22 $1,363 bil. 96,037,591
$500 million to $1 billion 35 7 $23 bil. 397,814
$100 million to $500 million 105 19 $23 bil. 1,603,818

862 Total assets and customer accounts for broker-dealers that serve retail customers also include institutional

accounts. Data available from Form BD and FOCUS datais not sufficiently granular to identify the
percentage of retail and institutional accounts at firms.
863 Of the 31 dually registered firms in the group of retail broker-dealers with total assets in excess of $500
million, total assets for these dually registered firms are nearly $2.32 trillion (60%) of aggregate retail
broker-dealer assets (Table 1, Panel B). Of the remaining 81 retail broker-dealers with total assets in excess
of $500 million that are not dually registered, 69 have affiliated investment advisers.
864 Customer Accounts includes both broker-dealer and investment adviser accounts for dually-registered
firms.

260



Size of Broker-Dealer Total Num. of Num. of Dually Cumulative Cumulative

(Total Assets) Broker-Dealers  Registered Broker- Total Assets Number of
Dealers Customer
Accounts®®*
$10 million to $100 million 490 101 $17 bil. 4,277,432
$1 million to $10 million 1021 130 $3.6 bil. 460,748
< $1 million 1982 70 $0.5 bil. 5,675
Total 3,764 359 $4,309 bil. 143,333,278

865
866

Table 1, Panel B: Registered Retail Broker-Dealers as of December 2018

Cumulative Broker-Dealer Total Assets and Customer Accounts

Size of Broker-Dealer (Total Total Num. of Num. of Dually Cumulative Cumulative

Assets) Retail-Facing Registered Retail- Total Assets Number of

865 The data is obtained from FOCUS filings as of December 2018. Note thatthere may be a double-counting

of customer accounts among, in particular, the larger broker-dealers, as they may report introducing broker-

dealer accounts as well accounts in their role as clearing broker-dealers.
866 In addition to the approximately 143 million individual accounts at broker-dealers, there are approximately
302,000 omnibus accounts (0.2% of total accounts at broker-dealers), with total assets 0f$32.1 billion,
across all 3,764 broker-dealers, of which approximately 99% are held at broker-dealers with greater than $1
billion in total assets. See also infra footnote 872. Omnibus accounts reported in FOCUS data are the
accounts of non-carrying broker-dealers with carrying broker-dealers. These accounts may have securities
of multiple customers (of the non-carrying firm), or securities thatare proprietary assets ofthe non-carrying
broker-dealer. We are unable to determine from the data available how many customer accounts non-
carrying broker-dealers may have. The data does not allow the Commission to parse the total assets in those
accounts to determine to whom such assets belong. Therefore, our estimate may be under inclusive of all
customer accounts held at broker-dealers.
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Broker- Facing Broker- Customer

Dealers Dealers Accounts
> $50 billion 16 8 $2,806 bil. 40,545,792
$1 billion to $50 billion 75 18 $990 bil. 91,991,118
$500 million to $1 billion 21 5 $13 bil. 365,632
$100 million to $500 million 84 16 $18 hil. 1,603,818
$10 million to $100 million 378 91 $14 bil. 3,762,620
$1 million to $10 million 783 120 $2.8 bil. 450,132
< $1 million 1409 60 $0.4 bil. 5,672
Total BDs®’ 2,766 318 $3,844 bil. 138,724,784

868

Table 2 reports information on brokerage commissions,®®® fees, and selling concessions

from the fourth quarter of 2018 for all broker-dealers, including dually-registered firms.

870 We

observe significant variation in sources of revenues for broker-dealers, with large broker-dealers,

on average, generating substantially higher levels of commission and fee revenues than smaller

broker-dealers. On average, broker-dealers, including those that are dually registered as

867

868

Total Broker-dealers includes all retail-facing broker-dealers, including those dual registrants that have
both retail-facing broker-dealers and retail-facing investment advisers.

See infra footnote 1397 for how broker-dealers who engage in retail sales activity are identified. In addition

to the 318 retail-facing dually registered broker-dealers, we estimate 30 broker-dealers that are registered as
investment advisers but do not have a retail-facing investment advisory business.

869

Mark-ups or mark-downs are not included as part of the brokerage commission revenue in FOCUS data;

instead, they are included in Net Gains or Losses on Principal Trades, butare not uniquely identified as a

separate revenue category.

870 Source: FOCUS data.



investment advisers, earn about $5.1 million per quarter in revenue from commissions and nearly
four times that amount in fees, although the Commission notes that fees encompass a variety of
fees.*”* The level of revenues earned from broker-dealers for commissions and fees increases
with broker-dealer size, but also tends to be more heavily weighted toward commissions for
broker-dealers with less than $10 million in assets and is weighted more heavily toward fees for
broker-dealers with assets in excess of $10 million. For example, for the 114 broker-dealers with
assets between $1 billion and $50 billion, average revenues from commissions are approximately
$45 million, while average revenues from fees are approximately $225 million.?”

In addition to revenue generated from commissions and fees, broker-dealers may also
receive revenues from other sources, including margin interest, underwriting, research services,
and third-party selling concessions, such as from sales of investment company (“IC”) shares. As
shown in Table 2, Panel A, these selling concessions are generally a smaller fraction of broker-

dealer revenues than either commissions or fees, except for broker-dealers with total assets

Fees, as detailed in the FOCUS data, include fees for account supervision, investment advisory services,
and administrative services. Beyond the broad classifications of fee types included in fee revenue, we are
unable to determine whether fees such as 12b-1 fees, sub-accounting, or other such service fees (e.g.,
payments by an investment company for personal services and/or maintenance of shareholder accounts) are
included. The datacovers both broker-dealers and dually registered firms. FINRA’s Supplemental
Statement of Income, Line 13975 (Account Supervision and Investment Advisory Services) denotes that
fees earned for account supervision are those fees charged by the firm for providing investment advisory
services where there is no fee charged for trade execution. Investment Advisory Services generally
encompass investment advisory work and execution of client transactions, such as wrap arrangements.
These fees also include fees charged by broker-dealers thatare also registered with the Commodity Futures
Trading Commission (“CFTC”), butdo not include fees earned from affiliated entities (Item A of question
9 under Revenue in the Supplemental Statement of Income).

872 A rough estimate of total fees in this size category would be 114 broker-dealers with assets between $1
billion and $50 billion multiplied by the average fee revenue of $225 million, or $25.65 billion in total fees.
Divided by the number of customer accounts, notall of which may pay fees, in this size category
(96,037,591), eachaccountwould be charged on average approximately $267 in fees per quarter, or $1,068
per year.
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between $10 million and $100 million. For these broker-dealers, revenue from third-party selling
concessions is the largest category of revenues and constitutes approximately 42% of total
revenues earned by these firms.

Table 2, Panel B below provides aggregate revenues by revenue type (commissions, fees,
or selling concessions from sales of IC shares) for broker-dealers delineated by whether the
broker-dealer is also a dually-registered firm. Broker-dealers dually registered as investment
advisers have a significantly larger fraction of their revenues from fees other than commissions
or selling concessions, whereas commissions are approximately 42% of the revenues of broker-

dealers that are not dually registered.

Table 2, Panel A: Average Broker-Dealer Revenues from Revenue Generating Activities

Size of Broker-Dealer Number of Commissions Fees®’®

Sales of IC

in Total Assets Broker-
Shares

Dealers
> $50 billion 17 $170,336,258 $414,300,268 $23,386,192
$1 billion - $50 billion 114 $45,203,225 $225,063,257 $53,671,602
$500 million - $1 billion 35 $8,768,547 $30,141,270 $5,481,248
$100 million - $500 million 105 $12,801,889 $33,726,336 $16,610,013

873 Fees, as detailed in the FOCUS data, include fees for account supervision, investment advisory services,

and administrative services. The data covers both broker-dealers and dually registered firms.
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$10 million - $100 million 490 $3,428,843 $8,950,892 $9,092,971
$1 million -$10 million 1,021 $996,130 $1,037,825 $652,905
< $1 million 1,982 $197,907 $269,459 $85,219
Average of All Broker-Dealers 3,764 $5,092,808 $21,948,551 $4,368,823

874

Table 2, Panel B: Aggregate Total Revenues from Revenue Generating Activities for

Broker-Dealers based on Dually-Registered Status

Broker-Dealer Type Number Commissions Fees®’
of Sales of IC
Broker- Shares
Dealers
Dually Registered as I1As 359 $4.52 bil. $17.54 bil. $2.63 bil.
Broker-Dealers 3,405 $4.16 bil. $3.25 bil. $2.57 bil.
All 3,764 $8.68 bil. $20.79 bil. $5.20 bil.

As shown in Table 3, based on responses to Form BD, broker-dealers most commonly

provided business lines include private placements of securities (62.7% of broker-dealers); retail

sales of mutual funds (55.4%); acting as a broker or dealer retailing corporate equity securities

over the counter (52.0%); acting as a broker or dealer retailing corporate debt securities (47.2%);

acting as a broker or dealer selling variable contracts, such as life insurance or annuities (41.0%);

874 The data is obtained from December 2018 FOCUS reports and averaged across size groups.

875 See id.



acting as a broker of municipal debt/bonds or U.S. government securities (39.8% and 37.4%,
respectively); acting as an underwriter or selling group participant of corporate securities
(31.2%); and investment advisory services (26.4%); among others.®"®

Table 3: Lines of Business at Retail Broker-Dealers as of December 2018

Total

Number of Percent of

Line of Business Broker- Broker-
Dealers Dealers

Private Placements of Securities 1,735 62.7%

Mutual Fund Retailer 1,533 55.4%

Broker or Dealer Retailing:

Corporate Equity Securities OTC 1,438 52.0%
Corporate Debt Securities 1,306 47.2%
Variable Contracts 1,132 40.9%
Municipal Debt/Bonds — Broker 1,101 39.8%
U.S. Government Securities Broker 1,035 37.4%
Put and Call Broker or Dealer or Options Writer 993 35.9%
Underwriter or Selling Group Participant - Corporate Securities 862 31.2%

Non-Exchange Member Arranging for Transactions in Listed Securities by 785
28.4%

Exchange Member

876 Form BD requires applicants to identify the types of business engaged in (or to be engaged in) that

accounts for 1% or more of the applicant’s annual revenue from the securities or investment advisory
business. Table 3 provides an overview of the types of businesses listed on Form BD, as well as the
frequency of participation in those businesses by registered broker-dealers as of December 2018.
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Investment Advisory Services

Broker or Dealer Selling Tax Shelters or Limited Partnerships — Primary
Market

Trading Securities for Own Account

Municipal Debt/Bonds — Dealer

U.S. Government Securities — Dealer

Solicitor of Time Deposits in a Financial Institution

Underwriter - Mutual Funds

Broker or Dealer Selling Interests in Mortgages or Other Receivables

Broker or Dealer Selling Oil and Gas Interests

Broker or Dealer Making Inter-Dealer Markets in Corporate Securities OTC

Broker or Dealer Involved in Networking, Kiosk, or Similar Arrangements
(Banks, Savings Banks, Credit Unions)

Internet and Online Trading Accounts

Exchange Member Engaged in Exchange Commission Business Other than
Floor Activities

Broker or Dealer Selling Tax Shelters or Limited Partnerships — Secondary
Market

Commodities

Executing Broker

Day Trading Accounts

Broker or Dealer Involved in Networking, Kiosk, or Similar Arrangements
(Insurance Company or Agency)

Real Estate Syndicator

Broker or Dealer Selling Securities of Non-Profit Organizations

Exchange Member Engaged in Floor Activities

Broker or Dealer Selling Securities of Only One Issueror Associate Issuers

267

730

619

614

475

339

308

237

216

207

207

197

192

171

164

162

107

89

88

94

71

61

43

26.4%

22.4%

22.2%

17.2%

12.3%

11.1%

8.6%

7.8%

7.5%

7.5%

7.1%

6.9%

6.2%

5.9%

5.9%

3.9%

3.2%

3.2%

3.4%

26%

2.2%

1.6%



Prime Broker 21 0.8%

Crowdfunding FINRA Rule 4518(a) 21 0.8%
Clearing Broker in a Prime Broker 14 0.5%
Funding Portal 8 0.3%
Crowdfunding FINRA Rule 4518(b) 5 0.2%
Number of Retail-Facing Broker-Dealers 2,766

(1) Disclosures for Broker-Dealers

As discussed above, broker-dealers register with and report information, including about
their business, affiliates, and disciplinary history, to the Commission, Self-Regulatory
Organizations (“SROs”), and other jurisdictions through Form BD.!”” Form BD requires
information about the background of the applicant, its principals, controlling persons, and
employees, as well as information about the type of business the broker-dealer proposes to
engage in and all control affiliates engaged in the securities or investment advisory business.®’
Broker-dealers report whether a broker-dealer or any of its control affiliates have been subject to
criminal prosecutions, regulatory actions, or civil actions in connection with any investment-
related activity, as well as certain financial matters.®”® Once a broker-dealer is registered, it must

keep its Form BD current by amending it promptly when the information is or becomes

877 See Proposing Release, supra footnote 5, at Section IV.A.1.i.; see also generally Form BD.

878 See generally Form BD.

879 See Item 11 and Disclosure Reporting Pages of Form BD.
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inaccurate for any reason.®®® In addition, firms report similar information and additional
information to FINRA pursuant to FINRA Rule 4530.%%

A significant amount of information concerning broker-dealers and their associated
natural persons, including information from Form BD, Form BDW, and Forms U4, U5, and U6,
is publicly available through FINRA’s BrokerCheck system.®®” This information includes
violations of and claims of violations of the securities and other financial laws by broker-dealers
and their financial professionals; criminal or civil litigation, regulatory actions, arbitration, or
customer complaints against broker-dealers and their financial professionals; and the
employment history and licensing information of financial professionals associated with broker-
dealers, among other things.®*

Broker-dealers are subject to other disclosure obligations under the federal securities laws
and SRO rules. For instance, under existing antifraud provisions of the Exchange Act, a broker-
dealer has a duty to disclose material information to its customers conditional on the scope of the
relationship with the customer.®®* Disclosure has also been a feature of other regulatory efforts

related to financial services, including certain FINRA rules.®®

880 See Exchange Actrule 15b3-1(a).

See Proposing Release, supra footnote 5, at Section 11.B.7. Pursuantto FINRA Rule 4530, broker-dealers
are required to disclose certain information to FINRA that is not reported on Form BD (e.g., customer
complaints and arbitrations).

882 FINRA Rule 8312 governs the information FINRA releases to the public via BrokerCheck. See Proposing
Release, supra footnote 5, at n.280.

883 See Proposing Release, supra footnote 5, at Section 11.B.7.

884 A broker-dealer also may be liable if it does not disclose “material adverse facts of which it is aware.” See,

e.g., Chasinsv. Smith, Barney & Co., 438 F.2d 1167, 1172 (1970); SEC v. Hasho, 784 F. Supp. 1059, 1110
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b. Investment Advisers

As discussed above, SEC-registered investment advisers that offer services to retail

investors will be subject to the final rule. In addition, although not required to comply with the

final rule, state-registered investment advisers will also be affected, because the final rule will

impact the competitive landscape in the market for the provision of financial advice.®® This

section first discusses SEC-registered investment advisers, followed by a discussion of state-

registered investment advisers.

As of December 2018, there are approximately 13,300 investment advisers registered

with the Commission. The majority of SEC-registered investment advisers report that they

provide portfolio management services for individuals and small businesses.

887

885

886

887

(S.D.N.Y. 1992); In the Matter of RichMark Capital Corp., Exchange Act Release No. 48758 (Nov. 7,
2003) (“When a securities dealer recommends stock to a customer, it is not only obligated to avoid
affirmative misstatements, butalso must disclose material adverse facts of which it is aware. That includes
disclosure of “adverse interests” such as “economic self-interest” that could have influenced its
recommendation.”) (citations omitted).

See FINRA Requests Comment on Concept Proposal to Require a Disclosure Statement for Retail Investors
at or Before Commencing a Business Relationship, FINRA Regulatory Notice 10-54 (Oct. 2010).

Generally, all registered broker-dealers that deal with the public must become members of FINRA, a
registered national securities association,and may chooseto become exchange members. See section
15(b)(8) ofthe Exchange Actand Exchange Act rule 15b9-1. FINRA is the sole national securities
association registered with the SEC under section 15A of the Exchange Act. Accordingly, for purposes of
discussing abroker-dealer’s regulatory requirements when providing advice, we focus on FINRA’s
regulation, examination, and enforcement with respectto member broker-dealers. FINRA disclosure rules
include, butare notlimited to, FINRA Rules 2210(d)(2) (communications with the public), 2260
(disclosures), 2230 (customer account statements and confirmations), and 2270 (day-trading risk disclosure
statement).

In addition to SEC-registered investment advisers,which are the focus of this section, this rule could also
affect banks, trust companies, insurance companies, and other providers of financial advice.

Of the approximately 13,300 SEC-registered investment advisers, 8,410 (63.24%) report in Item 5.G.(2) of
Form ADV that they provide portfolio management services for individuals and/orsmall businesses. In
addition, there are approximately 17,300 state-registered investment advisers, of which 125 are also
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Of all SEC-registered investment advisers, 359 identify themselves as dually registered
broker-dealers.®® Further, 2,421 investment advisers (18%) report an affiliate that is a broker-
dealer, including 1,878 investment advisers (14%) that report an SEC-registered broker-dealer
affiliate.®8° As shown in Panel A of Table 4 below, in aggregate, investment advisers have over
$84 trillion in assets under management (“AUM”). A substantial percentage of AUM at
investment advisers is held by institutional clients, such as investment companies, pooled
investment vehicles, and pension or profit sharing plans; therefore, the total number of accounts
for investment advisers is only 29% of the number of customer accounts for broker-dealers.

Based on staff analysis of Form ADV data as of December 2018, approximately 62% of
registered investment advisers (8,235) have some portion of their business dedicated to retail

ts, 8% as shown in

investors, including both high net worth and non-high net worth individual clien
Panel B of Table 4.8%! In total, these firms have approximately $41.4 trillion of assets under

management.®%>  Approximately 8,200 registered investment advisers (61%) serve over 32

registered with the Commission. Approximately 13,900 state-registered investment advisers are retail
facing (see Item 5.D. of Form ADV).

888 See supra footnote 861 and accompanying text.

889 ltem 7.A.1. of Form ADV.
890 Data on individual clients obtained from Form ADV may notnecessarily correspond to data on “retail
customers” as defined in this rule because the datain Form ADV regarding individual clients does not
involve any test of use for personal, family, or household purposes.

891 We use the responses to Items 5.D.(a)(1), 5.D.(a)(3), 5.D.(b)(1), and 5.D.(b)(3) of Part 1A of Form ADV. If
at least one of these responses was filled out as greater than 0, the firm is considered as providing business
to retail investors. Part 1A of Form ADV.

892 The aggregate AUM reported for these investment advisers that have retail investors includes both retail

AUM as well as any institutional AUM also held at these advisers.
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million non-high net worth individual clients and have approximately $4.8 trillion in assets under
management, while approximately 8,000 registered investment advisers (60%) serve
approximately 4.8 million high net worth individual clients with $6.15 trillion in assets under
management.®%3

Table 4, Panel A: Registered Investment Advisers (RI1As) as of December 2018

Cumulative RIA Assets under Management (AUM) and Accounts

Cumulative
Size of Investment Adviser Number Number of Dually
Cumulative AUM Number of
(AUM) of RIAs Registered RIAs
Accounts
> $50 billion 270 15 $59,264 bil. 20,655,756
$1 billion to $50 billion 3,453 121 $22,749 bil. 13,304,154
$500 million to $1 billion 1,635 47 $1,151 bil. 1,413,099
$100 million to $500 million 5,927 119 $1,397 bil. 5,135,070
$10 million to $100 million 1,070 24 $59 bil. 310,031
$1 million to $10 million 162 3 $0.8 bil. 69,664
< $1 million 782 30 $0.02 bil. 13,976
Total 13,299 359 $84,621 bil. 41,081,750

893 Estimates are based on IARD systemdataas of December 31, 2018. The AUM reported here is specifically
that of those non-high networth clients. Of the 8,235 investment advisers serving retail investors, 318 are
also dually registered as broker-dealers.
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Table 4, Panel B: Retail Registered Investment Advisers (R1As) as of December 2018

Cumulative RIA Assets under Management (AUM) and Accounts

Size of Investment Adviser Num. of Num. of Dually Cumulative Number
Cumulative AUM

(AUM) RIAs registered RIAs of Accounts
> $50 billion 119 14 $30,291 bhil. 20,592,326
$1 billion to $50 billion 1,614 111 $9,570 bil. 13,224,188
$500 million to $1 billion 1,007 44 $700 bil. 1,392,842
$100 million to $500 million 4,548 113 $1,026 bil. 5,287,584
$10 million to $100 million 706 23 $40 bil. 308,285
$1 million to $10 million 102 3 $0.5 bil. 69,534

< $1 million 169 10 $0.02 bil. 13,946
Total RIAs®% 8,235 318 $41,434 bil. 40,887,325

In addition to SEC-registered investment advisers, other investment advisers are

registered with state regulators.2% As of December 2018, there are 17,268 state-registered

894

retail-facing investmentadvisers and retail-facing broker-dealers.

Total RIAs (1) includes all retail-facing investment advisers, including those dual registrants that have

895 Item 2.A. of Part 1A of Form ADV and the Advisers Act rules 203A-1 and 203A-2 require an investment
adviser to register with the SEC if it: (i) is a large adviser that has $100 million or more of regulatory assets
under management (or $90 million or more if an adviser is filing its most recent annual updating
amendment and is already registered with the SEC); (ii) is a mid-sized adviserthat does not meet the
criteria for state registration or is notsubject to examination; (iii) meets the requirements for one or more
of the revised exemptive rules under section 203A; (iv) is an adviser (or subadviser)to a registered
investment company; (v) is an adviser to a business development company and has at least $25 million of
regulatory assets under management; or (vi) receives an order permitting the adviserto register with the
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investment advisers,%®

of which 125 are also registered with the Commission. Of the state-
registered investment advisers, 204 are dually registered as broker-dealers, while approximately
4.6% (786) report a broker-dealer affiliate. In aggregate, state-registered investment advisers
have approximately $334 billion in AUM. Eighty-two percent of state-registered investment
advisers report that they provide portfolio management services for individuals and small
businesses, compared to just 63% for Commission-registered investment advisers.
Approximately 81% of state-registered investment advisers (13,927) have some portion

of their business dedicated to retail investors,®®’

and in aggregate, these firms have
approximately $324 billion in AUM.2%® Approximately 13,910 (81%) state-registered advisers
serve 14 million non-high net worth retail clients and have approximately $137 billion in AUM,
while 11,497 (67%) state-registered advisers serve approximately 170,000 high net worth retail

clients with approximately $169 billion in AUM.8%°

Commission. Although the statutory threshold is $100 million, the SEC raised the threshold to $110 million
to provide a buffer for mid-sized advisers with assets under management close to $100 million to determine
whether and when to switch between state and Commission registration. Advisers Act rule 203A-1(a).
896 There are 70 investment advisers with latest reported regulatory assets under management in excess of
$110 million butthat are not listed as registered with the SEC. None of these 70 investment advisers has
exempted status with the Commission. For the purposes ofthis rulemaking, these are considered potentially
erroneous submissions

897 We use the responses to Items 5.D.(a)(1), 5.D.(a)(3), 5.D.(b)(1), and 5.D.(b)(3) of Part 1A. If at least one of
these responses was filled out as greater than 0, the firm is considered as providing business to retail
investors. Part 1A of Form ADV.

898 The aggregate AUM reported for these investment advisers that have retail investors includes both retail

AUM as well as any institutional AUM also held at these advisers.

899 Estimates are based on IARD systemdataas of February 10, 2018. The AUM reported here is specifically

that of those non-high networth investors. Of the 13,927 state-registered investmentadvisers serving retail

investors, 134 may also be dually registered as broker-dealers.
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Table 5 details the compensation structures employed by approximately 13,000 SEC-
registered investment advisers. Approximately 96% are compensated through a fee-based
arrangement, where a percentage of assets under management are remitted to the investment
adviser from the investor for advisory services. As shown in the table below, most investment
advisers rely on a combination of different compensation types, in addition to fee-based
compensation, including fixed fees, hourly charges, and performance based fees. Less than 4%
of investment advisers charge commissions®®® to their investors.

Table 5: Registered Investment Advisers Compensation by Type

Compensation Type Yes No
A Percentage of Assets Under Management 12,678 614
Hourly Charges 3,914 9,378
Subscription Fees (For a Newsletter or Periodical) 122 13,170
Fixed Fees (Other Than Subscription Fees) 5,800 7,492
Commissions 454 12,838
Performance-Based Fees 4,938 8,354
Other 1,899 11,393

900 Some investment advisers report on Item 5.E. of Form ADV that they receive “commissions.” As a form

of deferred sales load, all payments of ongoing sales charges to intermediaries would constitute transaction -
related compensation. Intermediaries receiving those payments should consider whether they need to
register as broker-dealers under section 15 of the Exchange Act.
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As discussed above, many investment advisers participate in wrap fee programs. As of
December 31, 2018, more than 8.5% of the SEC-registered investment advisers sponsor a wrap
fee program and more than 13.1% act as a portfolio manager for one or more wrap fee
programs.”®* From the data available, we are unable to determine how many advisers provide
advice about investing in wrap fee programs, because advisers providing such advice may be
neither sponsors nor portfolio managers.

(1) Disclosures for Investment Advisers

As discussed more fully in the Fiduciary Release, investment advisers have a duty to
provide full and fair disclosure of all material facts about the advisory relationship to their clients
as well as to obtain informed consent from their clients. °*> SEC- and state-registered investment
advisers are also subject to express disclosure requirements in Form ADV. Consistent with this
duty and those requirements, investment advisers file Form ADV to register with the
Commission or state securities authorities, as applicable, and provide an annual update to the
form.** Part 1 of Form ADV provides information to regulators about the registrants’ ownership,
investors, and business, and it is made available to clients, prospective clients, and the public.

Advisers also prepare a Form ADV Part 2A narrative brochure that contains information about

A wrap fee program sponsoris as a firm that sponsors, organizes, or administers the program or selects, or
provides advice to clients regarding the selection of, other investment advisers in the program. See CGeneral
Instructions to Form ADV.

902 See Fiduciary Release supra footnote 47.

903 See Advisers Act rules 203-1 and 204-1. Part 1 of Form ADV is the registration application for the
Commission (and state securities authorities). Part 2 of Form ADV consists of a narrative “brochure” about
the adviserand “brochure supplements” about certain advisory personnelon whom clients may rely for
investment advice. See Brochure Adopting Release, supra footnote 576.
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the nvestment adviser’s business practices, fees, conflicts of interest, and disciplinary

information,®**

in addition to a Part 2B brochure supplement that includes information about the
specific individuals, acting on behalf of the investment adviser, who actually provide investment
advice and interact with the client.*®®> The Part 2A brochure is the primary client-facing disclosure
document,®® however, Parts 1 and 2A are both made publicly available by the Commission
through 1APD,**” and advisers are generally required to deliver Part 2A and Part 2B to their

clients.

C. Trends in the Relative Numbers of Providers of Financial
Services

Over time, the relative number of broker-dealers and investment advisers has changed.
Figure 1 presented below shows the time series trend of growth in broker-dealers and SEC-
registered investment advisers between 2005 and 2018. Over the last 14 years, the number of

broker-dealers has declined from over 6,000 in 2005 to less than 4,000 in 2018, while the

Part 2A of Form ADV contains 18 mandatory disclosure items aboutthe advisory firm, including
information aboutan adviser’s: (i) range of fees; (ii) methods of analysis; (iii) investment strategies and
risk of loss; (iv) brokerage, including trade aggregation polices and directed brokerage practices, as well as
the use of soft dollars; (v) review of accounts; (vi) client referrals and other compensation; (vii) disciplinary
history; and (viii) financial information, among other things. Much of the disclosure in Part 2A addresses
an investment adviser’s conflicts of interest with its investors, and is disclosure that the adviser, as a
fiduciary, must make to investors in some manner regardless of the form requirements. See Brochure
Adopting Release, supra footnote 576.

905 Part 2B, or the “brochure supplement,” includes information about certain advisory personnel that provide
retail client investment advice, and contains educationalbackground, disciplinary history, and the adviser’s
supervision of the advisory activities of its personnel. See General Instruction 5 to Form ADV. Registrants
are notrequired to file Part 2B (brochure supplement) electronically, but must preserve a copy of the
supplement(s) and make the copy available upon request.

%06 See Brochure Adopting Release, supra footnote 576.

907 See Investment Adviser Public Disclosure, available at https://adviserinfo.sec.gov/.
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number of investment advisers has increased from approximately 9,000 in 2005 to over 13,000 in
2018. This change in the relative numbers of broker-dealers and investment advisers over time
likely affects the competition for advice, and potentially alters the choices available to retail
investors regarding how to receive or pay for such advice, the nature of the advice, and the
attendant conflicts of interest.

Figure 1: Time Series of the Number of SEC-Registered Investment Advisers

and Broker-Dealers (2005-2018)
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An increase in the number of investment advisers and a decrease in the number of broker-
dealers could have occurred for a number of reasons, including anticipation of possible

regulatory changes to the industry, other regulatory restrictions,®®® technological innovation (i.e.,

908 See Hester Peirce, Dwindling Numbers in the Financial Industry, Brookings Center on Markets and

Regulation Report (May 15, 2017), at5, available at https://www.brookings.edu/research/dwindling-
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robo-advisers and online trading platforms), product proliferation (e.g., index mutual funds and
exchange-traded products), and industry consolidation driven by economic and market
conditions, particularly among broker-dealers. Commission staff has observed the transition by
broker-dealers from traditional brokerage services to also providing investment advisory services
(often under an investment adviser registration, whether federal or state), and many firms have
been more focused on offering fee-based accounts that provide a steady source of revenue rather

9

than accounts that charge commissions and are dependent on transactions.’®®  Broker-dealers

have indicated that the following factors have contributed to this migration: provision of revenue

910

stability or increase in profitability,”*~ perceived lower regulatory burden, and provisions of more

services to retail customers.®'

numbers-in-the-financial-industry (“Brookings Report”) which notes that “SEC restrictions have increased
by almost thirty percent [since 2000],” and that regulations post-2010 were driven in large part by the
Dodd-Frank Act. Further, the Brookings Report observation of increased regulatory restrictions on broker-
dealers only reflects CFTC or SEC regulatory actions, but does not include regulation by FINRA, SROs,
National Futures Association, or the MSRB.
909 See id. at 7. Beyond Commission observations,the Brookings Report also discusses the shift from broker-
dealer to investment advisory business models for retail investors. Declining transaction-based revenue due
to declining commission rates and competition from discount brokerage firms has made fee-based products
and services more attractive to providers of such products and services. Although discount brokerage firms
generally provide execution-only services and do not compete directly in the advice market with full
service broker-dealers and investment advisers, entry by discount brokers has contributed to lower
commission rates throughout the broker-dealer industry. Further, fee-based activity generates a steady
stream of revenue regardless of the customer trading activity, unlike commission-based accounts; see also
Angela A. Hung, et al., Investor and Industry Perspectives on Investment Advisers and Broker-Dealers,
RAND Institute for Civil Justice Technical Report (2008), available at
https://www.rand.org/content/dam/rand/pubs/technical reports/2008/RAND_ TR556.pdf (“RAND 2008™),
which discusses ashift from transaction-based to fee-based brokerage accounts prior to recent regulatory
changes.
910 Commission staff examined a sample of recent Form 10-K or Form 10-Q filings of large broker-dealers,
many of which are dually registered as investment advisers, that have a large fraction of retail customer
accounts to identify relevant broker-dealers. See, e.g., The Jones Financial Companies, L.L.LP., Form 10-
K (Mar. 14, 2019), availableat
https://www.sec.gov/Archives/edgar/data/815917/000156459019007 788/ck0000815917 -
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Further, there has been a substantial increase in the number of retail clients of investment
advisers, both high net worth clients and non-high net worth clients as shown in Figure 2.
Although the number of non-high net worth retail customers of investment advisers dipped
between 2010 and 2012, since 2012, more than 12 million new non-high net worth retail clients
have been added. With respect to assets under management, we observe a similar, albeit more
pronounced pattern for non-high net worth retail clients as shown in Figure 3. For high net worth
retail clients, there has been a pronounced increase in AUM since 2012, although AUM has
leveled off since 2015.

Figure 2: Time Series of the Number of Retail Clients of

Investment Advisers (2010 — 2018)

10k _20181231.htm; Raymond James Financial, Inc., Form 10-K (Nov. 21, 2018), available at
https://www.sec.gov/Archives/edgar/data/720005/000072000518000083/rjf-20180930x10k.htm;  Stifle
Financial Corp., Form 10-K (Feb. 20, 2019), available at
https://www.sec.gov/Archives/edgar/data/720672/000156459019003474/sf-10k_20181231.htm; Wells
Fargo & Co., 10-K (Feb. 27, 2019) available at
https://www.sec.gov/Archives/edgar/data/72971/000007297119000227/wfc -12312018x10k.htm; and
Ameriprise Financial Inc., Form 10-K (Feb. 23, 2018), availableat
https://www.sec.gov/Archives/edgar/data/820027/000082002718000008/amp 12312017.htm. Discussions
in Form 10-K and 10-Q filings of this sample of broker-dealers here may notbe representative of other
large broker-dealers or of small to mid-size broker-dealers. Some firms have reported record profits as a
result of moving clients into fee-based accounts, and cite that it provides “stability and high returns.” See
Hugh Son, Morgan Stanley Wealth Management fees climb to all-time high, Bloomberg (Jan. 18, 2018),
available at https://www.bloomberg.com/news/articles/2018-01-18/ mo rgan-stanley-wealth-management-
fees-hit-record-on-stock-rally. Morgan Stanley increased the percentage of client assets in fee-based
accounts from 37% in 2013 to 44% in 2017, while decreasing the dependence on transaction-based
revenues from 30% to 19% over the same time period (Morgan Stanley, Strategic Update (Jan. 18, 2018),
available at https://www.morganstanley.com/about-us-ir/shareholder/4q2017-strategic-update.pdf); see
also Lisa Beilfuss & Brian Hershberg, WSJ Wealth Adviser Briefing: The Reinvention of Morgan and
Merrill, Adviser Profile, The Wall Street Journal (Jan. 25, 2018), available at
https://blogs.wsj.com/moneybeat/2018/01/25/wsj-wealth-adviser-brie fing-the-re invention-of-morgan-and-
merrill-adviser-profile/.

oL See Regulation Best Interest Release, supra footnote 47, at Section 111.B.2.e.ii, which discusses industry

trends.
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Figure 3: Time Series of the Retail Clients of

Investment Advisers Assets under Management (2010 — 2018)
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d. Registered Representatives of Broker-Dealers, Investment
Advisers and Dually Registered Firms

We estimate the number of associated natural persons of broker-dealers through data
obtained from Form U4, which generally is filed for individuals who are engaged in the
securities or investment banking business of a broker-dealer that is a member of a SRO

912

(“registered representatives™).”* Similarly, we approximate the number of supervised persons of

912 The number of associated natural persons of broker-dealers may be different from the number of registered

representatives of broker-dealers because clerical/ministerial employees of broker-dealers are associated
persons butare not required to register with the firm. Therefore, the registered representative number does
notinclude such persons. However, we do not have dataon the number of associated natural persons and
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registered investment advisers through the number of registered investment adviser
representatives (or “registered IAR’s), who are supervised persons of investment advisers who
meet the definition of investment adviser representatives in Advisers Act rule 203A-3 and are
registered with one or more state securities authorities to solicit or communicate with clients.®*
We estimate the number of registered representatives and registered IARS, including
dually registered financial professionals, (together “registered financial professionals™) at broker-
dealers, investment advisers, and dual registrants by considering only the employees of those
firms that have Series 6 or Series 7 licenses or are registered with a state as a broker-dealer agent
or investment adviser representative.’** We only consider employees at firms who have retail-

facing business, as defined previously.®’> We observe in Table 6 that approximately 60% of

registered financial professionals are employed by dually registered entities. The percentage

therefore are notable to provide an estimate of the number of associated natural persons. We believe that

the number of registered representatives is an appropriate approximation because they are the individuals at

broker-dealers that provide advice and services to customers.
913 See 17 CFR §275.203A-3. However, the data on numbers of registered IARs may undercountthe number
of supervised persons ofinvestment advisers who provide investment advice to retail investors because not
all supervised persons who provide investmentadvice to retail investors are required to register as IARs.
For example, Commission rules exempt from IAR registration supervised persons who provide advice only
to non-individual clients or to individuals that meet the definition of “qualified client.” In addition, state
securities authorities may impose different criteria for requiring registration as an investment adviser
representative.
914 We calculate these numbers based on Form U4 filings. Representatives of broker-dealers, investment
advisers,and issuers of securities must file this form when applying to become registered in appropriate
jurisdictions and with SROs. Firms and representatives have an obligation to amend and update information
as changes occur. Using the examination information contained in the form, we consider an employee a
financial professional if he has an approved, pending, or temporary registration status foreither Series 6 or
7 (RR) oris registered as an investment adviser representative in any state or U.S. territory (IAR). We
limit the firms to only those thatdo business with retail investors,and only to licenses specifically required
for an RR or IAR.

915 See supra footnotes 864 and 893.
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varies by the size of the firm. For example, in firms with total assets between $1 billion and $50
billion, 67% of all registered financial professionals are employed by dually registered firms.
Focusing on dually registered firms only, approximately 62.7% of total licensed representatives
at these firms are dually registered financial professionals, approximately 36.9% are only
registered representatives; and less than one percent are only registered investment adviser

representatives.

Table 6: Total Registered Representatives at Broker-Dealers, Investment Advisers, and

Dually Registered Firms with Retail Investors

Size of Firm
(Total Assets for % of Reps in % of Reps in % of Reps in % of Reps in % Reps in
Standalone BDs Total
and Dually Number of Dl_JaIIy Standalone Standalone Standalone Standalone
Registered R Registered BDw anlA BDwo an IA IAw aBD IA wio a BD
cgistere eps Firms Affiliate Affiliate Affiliate Affiliate

Firms; AUM for
Standalone 1As)
>$50 billion 84,461 73% % 0% 19% 1%
$1 hillion to $50

170,256 67% 11% 0% 15% 7%
billion
$500 million to

29,874 1% 5% 1% % 16%
$1 billion
$100 million to

66,924 51% 21% 0% 4% 18%
$500 million
$10 million to

106,178 55% 42% 1% 1% 1%
$100 million
$1 million to $10

33,790 35% 54% 11% 0% 0%
million
< $1 million 12,522 8% 52% 36% 3% 1%
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Total Licensed
504,005 60% 23% 2% 9% 6%
Representatives

916

In Table 7 below, we estimate the number of employees who are registered
representatives, registered investment adviser representatives, or both (“dually registered
representatives™).%t” Similar to Table 6, we calculate these numbers using Form U4 filings. Here,
we also limit the sample to employees at firms that have retail-facing businesses as discussed
previously. %8

In Table 7, approximately 25% of registered employees at registered broker-dealers or
investment advisers are dually registered representatives. However, this proportion varies

significantly across size categories. For example, for firms with total assets between $1 billion

and $50 billion,”*° approximately 35% of all registered employees are both registered

The classification of firms as dually registered, standalone broker-dealers, and standalone investment
advisers comes from Forms BD, FOCUS, and ADV as described earlier. The number of representatives at
each firm is obtained from Form U4 filings. Note thatall percentages in the table have been rounded to the
nearest whole percentage point.

o7 We calculate these numbers based on Form U4 filings.

918 See supra footnotes 864 and 893.

Firm size is defined as total assets from the balance sheet for broker-dealers and dually registered firms
(source: FOCUS reports)and as assets under management for investment advisers (source: Form ADV).
We are unable to obtain customer assets forbroker-dealers, and for investment advisers. We can only
obtain information from Form ADV as to whether the firm assets exceed $1 billion. We recognize that our
approach of using firm assets for broker-dealers and customer assets forinvestment advisers does not allow
for direct comparison; however, our objective is to provide measures of firm size and not to make
comparisons between broker-dealers and investment advisers based on firm size. Across both broker-
dealers and investment advisers, larger firms, regardless of whether we stratify on firm total assets orassets
under management, have more customer accounts, are more likely to be dually registered, and have more
representatives or employees per firm, than smaller broker-dealers or investment advisers.

285



representatives and investment adviser representatives.

In contrast, for firms with total assets

below $1 million, 13% of all employees are dually registered representatives.

Table 7: Number of Employees at Retail Facing Firms who are Registered Representatives,

Investment Adviser Representatives, or Both

Size of Firm (Total Assets for

Percentage of

Percentage of

Standalone BDs and Dually Total Number Registered Percentages of
DuallyRegistered
Registered Firms; AUM for of Employees Representatives IARs Only
representatives
Standalone 1As) Only
>$50 billion 218,539 19% 16% 1%
$1 billion to $50 billion 328,842 35% 12% 4%
$500 million to $1 billion 43211 18% 40% 10%
$100 million to $500 million 119,214 23% 24% 9%
$10 million to $100 million 176,559 20% 39% 1%
$1 million to $10 million 56,230 17% 39% 1%
< $1 million 18,334 13% 46% 3%
Total Employees at Retail
960,929 25% 23% 4%
Facing Firms
920

920

whole percentage point.
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Approximately 87% of investment adviser representatives are dual-hatted as registered
representatives. This percentage is relatively unchanged from 2010. According to information
provided in a FINRA comment letter in connection with the 913 Study,**! 87.6% of registered
investment adviser representatives were dually registered as registered representatives as of mid-
October 2010.%%2 |n contrast, approximately 52% of registered representatives were dually
registered as investment adviser representatives at the end of 2018.%%

Broker-dealers and investment advisers must report certain criminal, regulatory, and civil
actions and complaint information and information about certain financial matters in Forms U4
and U5** for their representatives. SROs, regulators and jurisdictions report disclosure events on
Form U6.°*® FINRA’s BrokerCheck system and IAPD discloses to the public certain information

on registered representatives and investment adviser representatives, respectively, such as

See Staff of the Securities and Exchange Commission, Study on Investment Advisers and Broker-Dealers as
Required by Section 913 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Jan. 2011),
available at www.sec.gov/news/studies/2011/913studyfinal.pdf (“913 Study”).

922 Comment Letter of FINRA to File Number 4-606; Obligations of Brokers, Dealers and Investment
Advisers (Nov. 3, 2010), at 1, available at https://www.sec.gov/comments/4-606/4606-2836.pdf.
923 In order to obtain the percentage of IARs thatare dually registered as registered representatives of broker-
dealers, we sum the representatives at dually registered firms and those at investment advisers across size
categories to obtain the aggregate number of representatives in each of the two categories. We then divide
the aggregate dually registered representatives by the sum of the dually registered representatives and the
IARs at investment adviser-only firms. We perform a similar calculation to obtain the percentage of
registered representatives of broker-dealers thatare dually registered as IARs.

924 Form U4 requires disclosure of registered representatives’and investment adviser representatives’ criminal,
regulatory, and civil actions similar to those reported on Form BD or Form ADV as well as certain
customer-initiated complaints, arbitration, and civil litigation cases. See generally Form U4.

925 Form U5 requires information about representatives’ termination from their employers.

926 See FINRA, Current Uniform Registration Forms for Electronic Filing in Web CRD®, available at

http://www.finra.org/industry/web-crd/current-uniform-registration-forms-electronic-filing-web-crd.
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principal place of business, business activities, owners, and criminal prosecutions, regulatory
actions, and civil actions in connection with any investment-related activity.

e. Investor Account Statistics

Investors seek financial advice and services to achieve a number of different goals, such
as saving for retirement or children’s college education. The OIAD/RAND survey estimates that
approximately 73% of adults live in a household that invests.??’ The survey indicates that non-
investors are more likely to be female, to have lower family income and educational attainment,
and to be younger than investors.®?® Approximately 35% of households that do invest do so
through accounts such as broker-dealer or advisory accounts.??°

As shown above in Figures 2 and 3, the number of retail investors and their assets under
management associated with investment advisers has increased significantly, particularly since
2012. According to the Investment Company Institute (“ICI”), as of December 2016, nearly
$24.2 trillion is invested in retirement accounts, of which $7.5 trillion is in IRAs.** A total of

43.3 million U.S. households have either an IRA or a brokerage account, of which an estimated

20.2 million U.S. households have a brokerage account and 37.7 million households have an IRA

927 See OIAD/RAND, supra footnote 3 (defining “investors” as persons “owning at least one type of

investment account, (e.g., an employer-sponsored retirement account,a non-employer sponsored retirement
accountsuchasan IRA, a college savings investmentaccount, or some other type of investment account
such as a brokerage or advisory account), or owning at least one type of investment asset (e.g., mutual
funds, exchange-traded funds or other funds, individual stocks, individual bonds, derivatives, and
annuities)”).

928 OIAD/RAND, supra footnote 3.

929 Id

930 See Sarah Holden & Daniel Schrass, The Role of IRAs in US Households’Saving for Retirement, 2016, 23
ICI RES. PERSP. 23-1 (Jan. 2017), available at https://www.ici.org/pdf/per23-01.pdf.
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(including 72% of households that also hold a brokerage account).** With respect to IRA
accounts, one commenter, the ICI, documents that 43 million U.S. households own either
traditional or Roth IRAs and that approximately 70% are held with financial professionals, with
the remainder being direct market.®3? Further, ICI finds that approximately 64% of households
have aggregate IRA (traditional and Roth) balances of less than $100,000, and approximately
36% of investors have balances below $25,000. As noted in one study, the growth of assets in
traditional IRAs comes from rollovers from workplace retirement plans; for example, 58% of
traditional IRAs consist of rollover assets, and contributions due to rollovers exceeded $460
billion in 2015 (the most recently available data).®*?

While the number of retail investors obtaining services from investment advisers and the
aggregate value of associated assets under management has increased, the OIAD/RAND study
also suggests that the general willingness of investors to use planning or to take financial advice
regarding strategies, products, or accounts is relatively fixed over time.** With respect to the

account assets associated with retail investors, the OIAD/RAND survey also estimates that

The data is obtained from the Federal Reserve System’s 2016 Survey of Consumer Finances (“SCF”), a
triennial survey of approximately 6,200 U.S. households and imputes weights to extrapolate the results to
the entire U.S. population. As noted, some survey respondent households have both abrokerage and an
IRA account. See Board of Governors of the Federal Reserve System, Survey of Consumer Finances
(2016), available at https://www.federalreserve.gov/econres/scfindexhtm. The SCF data does not directly
examine theincidence of households that could use advisory accounts instead of brokerage accounts;
however, some fraction of IRA accounts reported in the survey could be those held at investment advisers.

932 See Sarah Holden & Daniel Schrass, The Role of IRAs in US Households’Saving for Retirement, 2018, ICl
RES. PERSP. 24-10 (Dec. 2018), available at https://www.ici.org/pdf/per24-10.pdf.

933 See id.

934 OIAD/RAND, supra footnote 3 (noting that this conclusion was limited by the methodology of comparing

participants in a 2007 survey with those surveyed in 2018).
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approximately 10% of investors who have broker-dealer or advisory accounts hold more than
$500,000 in assets, while approximately 47% hold $50,000 in assets or less. Altogether, many
investors who have brokerage or advisory accounts trade infrequently, with approximately 31%
reporting no annual transactions and an additional approximately 30% reporting three or fewer
transactions per year.?*°

With respect to particular products, commenters have provided us with additional
information about ownership of mutual funds and IRA account statistics. For example, ICI
stated that 56 million U.S. households and nearly 100 million individual investors own mutual
funds, of which 80% are held through 401(k) and other workplace retirement plans, while 63%
of investors hold mutual funds outside of those plans.®*® Of those investors that own mutual
funds outside of workplace retirement plans, approximately 50% rely on financial professionals,
while nearly one-third purchase direct-sold funds either directly from the fund company or
through a discount broker.%%’

Table 8 below provides an overview of account ownership segmented by account type
F.938

(e.g., IRA, brokerage, or both) and investor income category based on the SC

Table 8: Ownership by Account Type in the U.S. by Income Group

935 OIAD/RAND, supra footnote 3.
936 See ICI Letter; see also Sarah Holden, Daniel Schrass & Michael Bogdan, Ownership of Mutual Funds,
Shareholder Sentiment, and Use of the Internet, 2018, ICI RES. PERSP. 24-8 (Nov. 2018), available at
https://www.ici.org/pdf/per24-08.pdf.

937 See id.

938 Id. To the extent thatinvestors have IRA accounts at banks thatare notalso registered as broker-dealers,
our data may overestimate the numbers of IRA accounts held by retail investors that could be subject to this

rulemaking.
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(as reported by the 2016 SCF)

Income Category % Brokerage Only % IRA Only % Both Brokerage and IRA
Bottom 25% 1.2% 7.6% 2.4%
25% - 50% 3.2% 14.5% 5.4%
50% - 75% 4.1% 21.4% 11.4%
75% - 90% 7.5% 33.4% 16.5%
Top 10% 12.0% 24.7% 43.9%
Average 4.4% 18.3% 11.6%

With respect to the nature of the accounts held by investors and whether they are
managed by financial professionals, the OIAD/RAND survey finds that 36% of its sample of
participants report that they currently use a financial professional and approximately 33% receive
some kind of recommendation service.”*® Of the subset of those investors who report holding a
brokerage, advisory, or similar account, approximately 33% self-direct their own account, 25%
have their account managed by a financial professional, and 10% have their account advised by a

professional.®*®  For those investors who take financial advice, the OIAD/RAND study suggests

939 OIAD/RAND, suprafootnote 3. In a focus group preceding the survey, focus group participants provided a
number of reasons for not using a financial professionalin making investments, including being unable or
unwilling to pay the fees, doing their own financial research, being unsure of how to work with a
professional, and being concermned about professionals selling products without attending to investors’ plans
and goals.

940 Id
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that they may differ in characteristics from other investors. Investors who take financial advice
are generally older, retired, and have a higher income than other investors, but also may have
lower educational attainment (e.g., high school or less) than other investors.?*!

Similarly, one question in the SCF asks what sources of information households’
financial decision-makers use when making decisions about savings and investments.
Respondents can list up to fifteen possible sources from a preset list that includes “Broker” or
“Financial Planner” as well as “Banker,” “Lawyer,” “Accountant,” and a list of non-professional
sources.’*? Panel A of Table 8 below presents the breakdown of where households who have
brokerage accounts seek advice about savings and investments. The table shows that of those
respondents with brokerage accounts, 23% (4.7 million households) use advice services of
broker-dealers for savings and investment decisions, while 49% (7.8 million households) take
advice from a “financial planner.” Approximately 36% (7.2 million households) seek advice
from other sources such as bankers, accountants, and lawyers. Almost 25% (5.0 million
households) do not use advice from the above sources.

Panel B of Table 9 below presents the breakdown of advice received for households who

have an IRA. 15% (5.7 million households) rely on advice services of their broker-dealers and

941 Id.

942 The SCF, supra footnote 931, specifically asks participants “Do you get advice from a friend, relative,

lawyer, accountant, banker, broker, or financial planner? Or do you do something else?” (see Federal
Reserve, Codebook for 2016 Survey of Consumer Finances (2016), available at
https://www.federalreserve.gov/econres/files/codebk2016.txt). Other response choices presented by the
survey include “Calling Around,” “Magazines,” “Self,” “Past Experience,” “Telemarketer,” and “Insurance
Agent,” as well as other choices. Respondents could also choose “Do Not Save/Invest.” The SCF allows
for multiple responses,so these categories are not mutually exclusive. However, we would note that the
list of terms in the question does not specifically include “investment adviser.”
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48% (18.3 million households) obtain advice from financial planners. Approximately 41% (15.5
million households) seek advice from bankers, accountants, or lawyers, while the 25% (9.5

million households) use no advice or seek advice from other sources.

Table 9, Panel A: Sources of Advice for Households who have a Brokerage Account in the

U.S. by Income Group

% Taking Advice

% Taking Advice % Taking no
% Taking Advice from Lawyers,
Income Category from Financial Advice or from
from Brokers Bankers, or
Planners Other Sources
Accountants
Bottom 25% 20.55% 53.89% 35.64% 24.30%
25% - 50% 22.98% 38.03% 43.92% 32.36%
50% - 75% 20.75% 52.00% 31.42% 23.61%
75% - 90% 22.56% 48.94% 32.25% 28.10%
Top 10% 25.29% 50.53% 38.47% 21.06%
Average 23.02% 49.02% 35.99% 24.94%

943

Table 9, Panel B: Sources of Advice for Households who have an IRA in the U.S. by

Income Group

943 Id
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% Taking Advice

% Taking Advice % Taking no
% Taking Advice from Bankers,
Income Category from Financial Advice or from
from Brokers Accountants, or
Planners Other Sources
Lawyers
Bottom 25% 12.14% 38.30% 43.69% 31.85%
25% - 50% 9.79% 43.82% 40.67% 32.74%
50% - 75% 14.93% 45.20% 41.23% 25.23%
75% - 90% 14.68% 52.14% 41.65% 24.26%
Top 10% 21.40% 55.40% 40.03% 18.56%
Average 15.25% 48.45% 41.17% 25.28%

944

The OIAD/RAND survey notes that for survey participants who reported working with a
specific individual for investment advice, 70% work with a dually registered firm, 5.4% with a
broker-dealer, and 5.1% with an investment adviser.**

2. Investor Perceptions about the Marketplace for Financial Services
and Disclosures

Our proposal discussed a number of studies providing information on investors'
perceptions of the market for financial services and advice, including those conducted by Siegel

& Gale®® in 2005, RAND®* in 2008 and CFA in 2010.°*® Commenters to the proposal provided

944 Id.

945 OIAD/RAND, suprafootnote 3. As documented by OIAD/RAND, retail investors surveyed had difficulty
in accurately identifying the type of relationship that they have with their financial professional.
946 Proposing Release, supra footnote 5, at n.555.

947 Id., at n.556.
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their own studies or survey evidence conducted by third party research firms, which we have

949 In addition, the Commission’s Office of the Investor

discussed throughout the release.
Advocate collaborated with RAND to prepare the OIAD/RAND study,”° which included focus
groups and a survey about the retail market for investor advice. The Commission’s Office of the
Investor Advocate also engaged RAND to conduct investor testing of the proposed relationship
summary using the dual registrant sample in the proposal. The report, RAND 2018, discusses
both larger sample survey results and smaller sample in-depth interview results. Finally, the
proposal solicited public feedback from individual investors on a feedback form issued with the
Proposing Release.®>?> Responses and data from these sources inform our understanding of how

investors approach the marketplace for financial services and how investors respond to

disclosures about financial services generally.

948 Id., at n.557.

949 See supra footnotes 17-21.

950 OIAD/RAND consisted of focus group discussions with 35 participants in total. OIAD/RAND caveats in
its report that the participants in its focus groups were neither nationally representative nor randomly
selected and that their results are anecdotal. OIAD/RAND also included a nationally representative
probability based survey to allow researchers to reliably construct population estimates. OIAD/RAND,
supra footnote 3.

For RAND 2018, a sample of 1,816 individuals from the ALP Survey Panel were invited to complete the
survey,and 1,460 (80.4%) actually completed the survey.26% of respondents are categorized as non-
investor. Median time spentgoing through the initial five screens of the relationship summary text was 4
minutes. RAND 2018, supra footnote 13.

952 Proposing Release, suprafootnote 5; see also Feedback Forms Comment Summary, supra footnote 13.
More than 90 individuals answered with a response orcomment relevant to at least one of the questions on
the form, using an online version of the feedback form or by submitting a copy of the feedback form to the
comment file in PDF format.

295



a. How investors select financial firms or professionals

A number of surveys show that retail investors predominantly find their current financial
firm or financial professional from personal referrals by family, friends, or colleagues.®®® For
instance, the RAND 2008 study reported that 46% of survey respondents indicated that they
located a financial professional from personal referral, although this percentage varied depending
on the type of service provided (e.g., only 35% of survey participants used personal referrals for
brokerage services). After personal referrals, RAND 2008 survey participants ranked
professional referrals (31%), print advertisements (4%), direct mailings (3%), online
advertisements (2%), and television advertisements (1%), as their source of locating individual
professionals. The RAND 2008 study separately inquired about locating a financial firm,®** in
which respondents reported selecting a financial firm (of any type) based on: referral from family
or friends (29%), professional referral (18%), print advertisement (11%), online advertisements
(8%), television advertisements (6%), direct mailings (2%), with a general “other” category
(36%).

The 917 Financial Literacy Study provides similar responses, although it allowed survey
respondents to identify multiple sources from which they obtained information that facilitated the

selection of the current financial firm or financial professional.®*® In the 917 Financial Literacy

953 See RAND 2008, supra footnote 912; 917 Financial Literacy Study, supra footnote 589.

954 The Commission notes that only one-third of the survey respondents that responded to “method to locate
individual professionals” also provided information regarding locating the financial firm.

955 See 917 Financial Literacy Study, supra footnote 589.
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Study,”®® 51% of survey participants received a referral from family, friends, or colleagues.
Other sources of information or referrals came from: referral from another financial professional
(23%), online search (14%), attendance at a financial professional-hosted investment seminar
(13%), advertisement (e.g., television or newspaper) (11.5%), other (8%), while approximately
4% did not know or could not remember how they selected their financial firm or financial
professional. Twenty-five percent of survey respondents indicated that the “name or reputation
of the financial firm or financial professional” affected the selection decision.

The OIAD/RAND focus group study notes that among the factors that group participants
report for not working with a financial professional was participants being unsure how they
|.957

would go about working with a professiona

b. Investor confusion
As discussed in the Proposing Release and by commenters to the proposal, many sources
indicate that retail investors do not understand or find confusing the distinctions between broker-
dealers and investment advisers, particularly in terms of services provided and applicable

standards of conduct. %8

956 The data used in the 917 Financial Literacy Study comes from the Siegel & Gale, Investor Research Report

(Jul. 26, 2012), available at https://www.sec.gov/news/studies/2012/917-financial-literacy-study-part3.pdf.

957 OIAD/RAND, supra footnote 3.
958 See generally supra Section 11.B.2 (discussing benefits of including disclosure on individualized firm
services); Section 11.B.6 (discussing removal of generalized comparisons between advisers and broker-
dealers); see also Proposing Release, supra footnote 5 (discussing commenters in response to Chairman
Clayton's 2017 requestfor comment and commenters to the 913 Study).
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Studies such as those conducted by Siegel & Gak®® in 2005, RAND®®° in 2008, and
CFA in 2010,%%* discussed in the Proposing Release, support findings that retail investors are
confused about the roles and titles of financial professionals. The OIAD/RAND study assessed
survey and focus group participants’ understanding of the types of financial services and
financial professionals they used.’®? Specifically, the authors of the OIAD/RAND study asked
survey participants who were investors to identify which type of financial professional they
worked with (investment adviser, broker-dealer, or dually-registered firm). The authors
compared the types of financial professionals reported by the survey participants with the actual

status of those financial professionals as verified on the IAPD database, and found that the

959 Proposing Release, supra footnote 5, at Section IV.A.3.h. (stating that the Siegel & Gale Study found that
focus group participants did not understand that the roles and legal obligations of broker-dealers differed
from investment advisers’ roles and legal obligations, and were further confused by different labels or titles
used by advice providers (e.g., financial planner, financial advisor, financial consultant, broker-dealer, or
investment adviser). More specifically, participants in the Siegel & Gale Study focus groups believed that
brokers executed trades and were focused on “near-term” advice, while financial advisors and consultants
provided many of the same services as brokers, butalso provided a greater scope of long-term planning
advice (e.g., portfolio allocation). “Investmentadviser,” on the otherhand, was a term unfamiliar to many
participants, but financial professionals using this label were perceived to provide similar services to
financial advisors and financial consultants. Financial planners were viewed to provide services related to
insurance and estate planning in addition to investment advice, and encompassed long -term financial
planning including college, retirement, and other long-term savings and investment goals. The Siegel &
Gale Study focus group participants assumed that financial advisors/consultants, investment advisers, and
financial planners provided planning services, while brokers, financial advisors/consultants,and investment
advisers provided trade execution services); see alsoid., at n.5.

960 Similarly, the RAND 2008 study generally concluded that investors did not understand the differences

between broker-dealers and investment advisers and that common job titles contributed to investor

confusion. RAND 2008, supra footnote 909.

961 Infogroup/ORC, U.S. Investors & The Fiduciary Standard, National Opinion Survey (Sept. 15, 2010),
available at https://www.cfp.net/docs/public-policy/us_investors_opinion_survey 2010-09-16.pdf (“CFA
Survey”). The CFA Survey suggested that respondents were confused about differences between broker-
dealers and investment advisers as described by the study's authors to the respondents.

962 OIAD/RAND, supra footnote 3.
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verified types of financial professionals in many cases did not match the types of financial
professionals that were reported by the survey participants.’®®  For example, when financial
professionals were verified to be dually registered, only 34% were reported by survey
participants to be dually registered (and 56% were reported to be only investment advisers). In
addition to the survey, the OIAD/RAND authors also asked a small focus group of participants
that used financial professionals to identify which type of professional they were using, which
was then verified by IAPD. Only one of the twelve participants was able to identify the correct
type of financial professional unambiguously (although it was not clear if clients of verified
dually-registered firms were only utilizing one type of that professional’s services). The study
authors concluded that this showed low awareness of the classification of investment advisers
and broker-dealers.

Further, the OIAD/RAND survey asked all survey recipients whether they could identify
the type of financial professional that would typically exhibit certain business practices (such as
executing transactions or being paid by commission), and concluded that at least a significant
minority of participants could not do so for any of the typical practices. Between 13% and 21%
of survey participants incorrectly answered “none of the above” for each of the business
practices offered by the survey, although those practices were aligned with either investment
advisers or broker-dealers in the marketplace. Moreover, only 36% of participants were able to

identify that investment advisers were typically paid by a percentage of assets, whereas 43% of

963 OIAD/RAND, suprafootnote 3. Note thatthe authors caveated that it was unclear if survey participants

who were customers of verified dually registered firms had misidentified the type of financial professional
because they only received one type of service (brokerage or advisory) from the dually registered firm.
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participants thought that practice was typical of broker-dealers. Twenty-six percent of
participants incorrectly indicated that investment advisers execute transactions for clients.®®* In
all, the study authors concluded that the survey participants’ knowledge of the marketplace for
financial professionals appeared to be incomplete.

The OIAD/RAND study authors draw further conclusions from their focus group study,
where after being offered explanations of the differences between investment advisers and
broker-dealers, some focus group participants continued not to be able to understand the
distinctions between the two types of professionals. For the OIAD/RAND study authors, the
focus group exercise underscored the difficulty of the topic for some investors.

Investors are also confused about financial professionals’ standards of conduct and legal
obligations. As discussed in the Proposing Release, the Siegel & Gale and RAND 2008 studies
found that focus group participants generally did not understand legal terms, such as “fiduciary”
or “best interest.” > In addition, the RAND 2008 study noted that the confusion abot titles,
services, legal obligations, and compensation persisted even after a fact sheet on broker-dealers
and investment advisers was provided to participants.®®

Similarly, many survey respondents in the OIAD/RAND study had difficulty

understanding the basic relational aspects of financial advice and the responsibility for taking

964 OIAD/RAND, suprafootnote 3. The study authors also concluded that “an investorwho works with an

investment adviser because he or she is unaware that broker-dealers can execute transactions,and who
seeks a professional solely to execute transactions on their behalf, might not necessarily be matched with
the most appropriate professional.”

965 Proposing Release, supra footnote 5.

966 RAND 2008, supra footnote 909.
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risk in any form.%®” Thirty percent of survey respondents believed that financial professionals
would get paid only if an investor made money on an investment, and another quarter of
respondents indicated that they did not know if financial professionals would get paid only if an
investor made money on an investment.*®® A majority of survey respondents expected that a
financial professional acting in the client’s best interest would monitor the account, help the
client choose the lowest cost products, disclose payments they receive, and avoid taking higher
compensation for selling one product over another when a similar but less costly product is
available.”®® OIAD/RAND focus group discussions about the distinctions between investment
advisers and broker-dealers also suggested that some focus group participants were not able to
distinguish investment advisers from broker-dealers. The study’s authors concluded that
comments of those focus group participants also suggest that some individuals might value
having a clear distinction between professionals who do act in the client’s best interest and
professionals who do not act in the client's best interest.’’® Similarly, in RAND 2018 and in
interview-based studies submitted by a group of commenters that test the proposed sample dual-
registrant relationship summary, it was observed that investors could have difficulty
understanding distinctions between the standard of conduct applicable to broker-dealers and

investment advisers.®’*

967 OIAD/RAND, supra footnote 3.

968 OIAD/RAND, supra footnote 3.
969 OIAD/RAND, supra footnote 3.

970 OIAD/RAND, supra footnote 3.

oL See supra Section I1.B.3.b at footnotes 470-479 and accompanying text.
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With respect to investor perceptions of financial advisers’ fees and potential conflicts of
interest, the OIAD/RAND study revealed that “some participants seemed unconcerned with
conflicts or took it as a good sign if theirr professional had not disclosed a conflict to them ... In
all three groups that had experience using a financial professional... participants reported that
their professional had not disclosed any conflicts.”®’? The OIAD/RAND study also found that
almost a half of the investors who received investment advice in the study believed that their
investment professional receives commissions. About a third believed the provider received
payments from product companies (e.g., mutual funds); another 20% of participants believed the
provider received a bonus. Altogether, more than half of the participants believed the provider
received some sort of compensation whether through commission, bonus or product payment.®”®
The study concluded that “awareness of the nature of provider payments could help investors to

2

recognize conflicts of interest...” and thus it could potentially improve investors’ decision
making. Potential investor recognition of the importance of the conflicts of interest is reflected
in that 51% of the OIAD/RAND study respondents said that it was important or extremely
important that the financial professional receive all compensation from the customer, and only
15% reported that it was not important at all.®”*

With respect to investor trust, one commenter discussed the results of an online survey it

had initiated that found that 96% of survey respondents mostly or completely trusted their

or2 OIAD/RAND, supra footnote 3.
o3 OIAD/RAND, supra footnote 3.
or4 OIAD/RAND, supra footnote 3.
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financial professional.’’®> The vast majority of survey respondents (97%) also believed that their

financial professional always or mostly has their investors' best interest in mind.%’®

3. Investor Responses to Disclosures about Financial Professionals and
Firms
a. Retail investors and financial disclosures generally

Commenters provided conclusions based on studies of potential limitations to the
efficacy of financial disclosures, as discussed below.®”” With respect to the particular areas of
disclosure that retail investors find helpful, commenters provided us with information about the
usefulness of such disclosures to retail investors from surveys or assessments. We generally note
that the RAND 2018 survey and other surveys that were provided by commenters gathered
participants’ subjective views and were not designed to objectively assess whether any sample
disclosures improved participant comprehension.®’® However, the RAND 2018 qualitative
interviews included some general questions to participants about comprehension and helpfulness
of the sample proposed relationship summary, which provided some insight into participants'
understanding of concepts introduced, as did another survey and two interview-based studies
with respect to sample relationship summaries.®’® Further, the RAND 2018 report and surveys
and studies submitted by commenters reported that their participants subjectively thought that

they were informed from the sample disclosures that they were provided. The RAND 2018

ors CCMC Letter (investor polling), supra footnote 21.

976 Id

ot See infra Section IV.C for a discussion of this research.

or8 See generally supra footnote 14.

or9 See supra footnotes 14 and 20 and accompanying text.
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study authors found that nearly 90% of respondents stated that the sample proposed relationship
summary that they reviewed would help them make informed decisions about investment
accounts and services.”®° Likewise, the RAND 2018 study authors also observed that interview
participants demonstrated that they learned new information from the proposed relationship
summary that they were provided. However, there was variation in understanding among
participants and the interviews also revealed areas of confusion.’®!  Similarly, the Woelfel survey
authors noted that after survey respondents were given time to read a sample proposed dual
registrant relationship summary, the majority, regardless of their current investments or
relationship with an investment adviser or broker-dealer, believed that they knew a “little more”
about investment advisers and broker-dealers.?®?

Several commenters suggest that generally not all investors fully read or are able to digest
information from disclosures about financial professionals. One commenter reports that almost
half of its survey participants said they selectively skim the disclosures and eight percent said
they rarely or do not ever read them.”®® Along similar lines, commenters pointed to observations
that investors may be overconfident in their ability to read and understand disclosures and that
investors are unable to understand disclosures relating to compensation arrangements and
conflicts of interest. °®* Similarly, the RAND 2008 study highlighted that participants’ confusion

about titles, services, legal obligations, and compensation persisted even after a fact sheet on

980 See RAND 2018, supra footnote 13.
981 Id.

982 See Cetera Letter Il (Woelfel) suprafootnote 17.
983 Schwab Letter | (Koski), supra footnote 21.

o84 See, e.g., AARP Letter. See also Better Markets Letter, CFA Letter I; Consumers Union Letter.
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broker-dealers and investment advisers was provided to participants.%®°

With respect to what type of disclosures from firms or financial professionals retail
investors find helpful, commenters provided two surveys of retail investors’ general views of
disclosures about financial professionals in response to the Proposing Release.®®® One
commenter reported results from an online survey that provides support for the idea that retail
investors value at least some disclosures from financial professionals. From the a survey of 801
individuals, a majority of the survey participants (62%) said they would be interested in reading
a hypothetical standardized document provided to all new clients that explained the relationship
between a financial professional and clients and thought that such a document would ‘“boost
transparency and help build stronger relationships between me and my financial professional”
(72%).%87 Separately, with respect to what aspects of financial disclosures retail investors might
find most helpful, Koski Research conducted an investor survey on behalf of another commenter
and reported that the “majority of retail investors want communications that are relevant to them
(91%), short and to the point (85%), and visually appealing (79%).”°%® The survey also reported

that the top four things retail investors wanted communicated were the costs for advice,

985 See RAND 2008, supra footnote 909. The fact sheet provided to RAND 2008 study participants included
information on the definition of broker and investment adviser, including a description of common job
titles, legal duties and typical compensation. Participants in the focus groups indicated that they were
confused over common job titles of broker-dealers and investment advisers, thought that because brokers
are required to be licensed, investment advisers were not as qualified as brokers, deemed the term
“suitable” too vague, and concluded that it would be difficult to prove whether or not an investment adviser
was notacting in the client’s best interest.

986 See Schwab Letter | (Koski), supra footnote 21 and CCMC Letter (investorpolling), supra footnote 21.

987 See CCMC Letter (investor polling), supra footnote 21.

%88 See Schwab Letter | (Koski), supra footnote 21.

305



description of advice services, the obligations of the firm and its representatives, and the
conflicts of interest.®®®  Additionally, approximately 70% of the participants in the 917 Financial
Literacy Study indicated that they would read disclosures on conflicts of interest if made

990

available.

b. Investor perceptions about specific disclosures concerning
financial professionals

Q) Conflicts of Interest
As discussed in the Proposing Release, previous studies have found that investors
consider conflicts of interest to be an important factor in disclosures from firms and financial

%91 For example, in the 917 Financial Literacy Study, approximately 52.1% of

professionals.
survey participants indicated that an essential component of any disclosure would be their
financial intermediary’s conflicts of interest, while 30.7% considered information about conflicts
of interest to be important, but not essential.®®? Investors also were asked to rate their level of
concern about potential conflicts of interest that their adviser might have. Approximately 36% of
the investors expressed concerns that their adviser might recommend investments in products for
which its affiliate receives a fee or other compensation, while 57% were concerned that their

adviser would recommend investments in products for which it gets paid by other sources. In

addition to conflicts directly related to compensation practices of financial professionals, some

989 Id. For similar evidence, see also CCMC Letter (investorpolling), supra footnote 21 (reporting that issues

that “matter most” to investors include: “explaining fees and costs,” explaining conflicts of interest” and
“explaining own compensation”).

990 917 Financial Literacy Study, supra footnote 588

See Proposing Release, supra footnote 5, at Section 1IV.A.3.c.

992 917 Financial Literacy Study, supra footnote 588.
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investors were concerned about conflicts related to the trading activity of these firms. For
example, more than 26% of participants were concerned that an adviser might buy and sell from
its own account at the same time it is recommending securities to investors; and more than 55%
of investors were also concerned about their adviser’s engaging i principal trading.

Among those participants in the 917 Financial Literacy Study who indicated that they
would read disclosures on conflicts of interest if made available, 48% would request additional
information from their adviser, 41% would increase the monitoring of their adviser, and 33%
would propose to limit their exposure of specific conflicts. The majority of participants (70%)
also wanted to see specific examples of conflicts and how those related to the investment advice
provided.

2) Fees

With respect to disclosures about fees, the Proposing Release also discussed the 917
Financial Literacy Study as well asthe FINRA Investor Study®®® regarding the importance that
investors place on disclosures about fees and compensation of financial professionals, and how
those disclosures should be presented.®®* Similar to the findings regarding conflicts of interest,
the 917 Financial Literacy Study found that a majority participants indicated that disclosure of

the fees and compensation of investment advisers was an essential element to any disclosure.?®®

993 FINRA Investor Education Foundation, Investors in the United States 2016 (Dec. 2016), available at
http://mww.usfinancialcapability.org/downloads/NFCS_2015_Inv_Survey_Full_Report.pdf (“FINRA
Investor Study™).

994 See Proposing Release, supra footnote 5, at Section IV.A.3.c.

995 917 Financial Literacy Study, supra footnote 588.
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(3) Disciplinary History
As discussed in the Proposing Release, survey evidence in the 917 Financial Literacy
Study indicate that knowledge of a firm’s and financial professional’s disciplinary history is

among the most important items for retail investors deciding whether to receive financial

services from a particular firm.**°

Despite this, most investors do not actively seek disciplinary
information for their advisers and broker-dealers. For example, a FINRA survey in 2009, found
that only 15% of survey respondents checked their financial professional’s background, although
the Commission notes that the study encompasses a wide group of advisers, such as debt
counselors and tax professionals.”” The FINRA Investor Study found that only 7% of survey
respondents use FINRA’s BrokerCheck and approximately 14% of survey respondents are aware
of the Investment Adviser Public Disclosure (IAPD) website.**®

C. Broad Economic Considerations

We are adopting a requirement for broker-dealers and investment advisers and firms that are
dually registered to deliver arelationship summary to retail investors because, as discussed in the

9

baseline,®*® many retail investors can be confused about their choices in the market for brokerage

996 See 917 Financial Literacy Study, suprafootnote 588, at nn.311 and 498 and accompanying text

(Approximately 67.5% of the online survey respondents considered information aboutan adviser’s
disciplinary history to be absolutely essential,and about 20.0% deemed it important, but notessential, and
“When asked how important certain factors would be to them if they were to search for comparative
information on investment advisers, the majority of online survey respondentsidentified the fees charged
and the adviser’s disciplinary history as the most important factors.”).

997 FINRA Investor Education Foundation, Financial Capability in the United States: Initial Report of

Research Findings from the 2009 National Survey (Dec. 1, 2009), available at
http://mww.usfinancialcapability.org/downloads/NFCS_2009_Natl_Full_Report.pdf

998 See FINRA Investor Survey, supra footnote 993

999 See supra Section IV.B.
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and investment advisory services. To that end, the relationship summary is meant to assist retail
investors with both the process of deciding whether to engage or remain with a particular firm or
financial professional and whether to establish or maintain an investment advisory or brokerage
relationship. Specifically, low financial literacy, lack of knowledge about the market for
financial advice, and lack of information about important aspects of the relationship between

1000

particular firms and their customers or clients, may harm retail investors by deterring them

from seeking brokerage or investment advisory services even if they could potentially benefit

from it 1001

or by increasing the risk of a mismatch between the investors’ preferences and
expectations and the actual brokerage or advisory services they receive from a firm or
professional.}®®?  To ameliorate this potential harm, the relationship summary is intended to
reduce investor confusion and search costs in the process of (i) deciding whether to engage a
particular firm or financial professional, (i) whether to establish an investment advisory or

brokerage relationship, and (iii) whether to terminate or switch the relationship or specific

service provided. The relationship summary is expected to provide significant benefit to retail

1000 Examples of such aspects ofthe relationship include the services and fees of particular firms, and conflicts

of interest that may arise between particular firms and customers or clients.
1001 The potential loss to investors with low financial literacy from not seeking advice is illustrated by, e.g., the
study by Hans-Martin von Gaudecker, How Does Household Portfolio Diversification Vary with Financial
Literacy and Financial Advice?, 70 J. FIN. 489 (2015), which showed that investors with low financial
literacy that do not seek financial advice on average incur significantly larger losses (by more than 50 basis
points) from underdiversification compared to investors who seek financial advice (irrespective of financial
literacy) and investors with higher financial literacy who do not seek advice.
1002 Studies provide results of investor misunderstanding that is consistent with some investors being at risk of
entering into a mismatched relationship. For example, survey results in OIAD/RAND, supra footnote 3
suggest that anon-trivial subset ofretail investors may misunderstand the type of their financial
professional, the type of services the professional offers, and how the professional is compensated.
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investors by focusing their attention on salient features of their potential relationship with a
particular broker-dealer or investment adviser and highlighting the most important elements of
this relationship in a single, succinct, and easy-to-understand document. The relationship
summary also allows for comparability among broker-dealers and investment advisers by
requiring disclosures on the same topics under standardized headings in a prescribed order to
retail investors.’%®  As we discuss above in Section I, we do not believe that existing disclosures
provide this level of transparency and comparability across investment advisers, broker-dealers,
and dual registrants.

Below, we discuss in more detail the nature of the potential harm faced by retail investors
from confusion about the market for brokerage and investment advisory services. We also
discuss considerations involved in creating disclosures for retail investors that may reduce the
potential for investor harm by increasing their knowledge about the market for brokerage and

investment advisory services and facilitating their search for a firm or financial professional.*%*

1003 gee supra discussion in Section 11.A.2.

1004 We are extending our discussion on broad economic considerations from the Proposing Release in response
to concerns about the economic analysis in the Proposing Releases by commenters; see, e.g., Letter from
Charles Cox, Former SEC Chief Economist, et al. (Feb. 6, 2019), available at
https://www.sec.gov/comments/s7-07-18/s70718-4895197-177769.pdf. (“Former SEC Senior Economists
Letter”). The Former SEC Senior Economists Letter raised three main concerns about the economic
analysis in the proposed Regulation Best Interestand the Proposing Release: 1) the discussion of the
potential problems in the customer-advisor relationship was incomplete and identified other features of the
market for ongoing retail investment advice that might be problematic; 2) there was inadequate discussion
and analysis of the existing economic literature on financial advice; and 3) there were questions of whether
the disclosure requirements in the proposing release would provide meaningful information for customers.
These concerns more directly focused on the economic analysis of the proposed Regulation Best Interest.
However, concerns 1) and 3) appear to also apply to the economic analysis of the Proposing Release to
some extent, and we address those concerns in this economic analysis. For instance, with respectto 1), this
section provides a more in depth discussion compared to the Proposing Release of the harm that may arise
when retail investors lack knowledge or are confused about the market for investment advisory and
brokerage services, including a discussion of why additional disclosure may be useful to investors. With
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Academic studies have documented a multitude of potential benefits that accrue to retail
investors as a result of seeking investment advice, including, but not limited to: higher
household savings rates, setting long-term goals and calculating retirement needs, more efficient
portfolio diversification and asset allocation, increased confidence and peace of mind, facilitation
of small investor participation, improvement in financial situations, and improved tax
efficiency.’°®  Further, financial professionals may also explain to retail investors the
informational asymmetries between product providers and their customers. Retail investors
might not be able to disentangle such information asymmetries on their own. Studies also find

that low financial literacy is negatively associated with the propensity to seek financial

respectto 3), thediscussion in this section expands on the discussion already provided in the Proposing
Release on the potential limits to the effectiveness of disclosure to address the identified investorharm, but
also discusses howdisclosure should be designed to be effective, including how appropriately designed
disclosures can help overcome some of the identified potential limitations of disclosure. The latter
discussion provides aframework that informs our analysis in Section IV.D of the anticipated economic
impacts of the relationship summary. In addition, the Former SEC Senior Economists Letter stated that
“Iwle feel (preliminarily) thatthe new CRS forms would provide some helpful information. But we would
far prefer for there to be evidence that the intended targets of these disclosures feel the same.” Our
discussion takes into account the various investorsurveys and studies that were conducted after the
Proposing Release that reported that large majorities of investors believed the relationship summary would
help them make more informed decisions abouttypes ofaccounts and services. See, e.g., RAND 2018.

100 See, e.g., Mitchell Marsden, Catherine Zick, & Robert Mayer, The Value of Seeking Financial Advice, 32 J.
FAM. & ECON. ISSUES 625 (2011); Jinhee Kim, Jasook Kwon, & Elaine A. Anderson, Factors Related to
Retirement Confidence: Retirement Preparation and Workplace Financial Education, 16 J. FIN.
COUNSELING & PLAN. (2005); Daniel Bergstresser, John Chalmers & Peter Tufano, Assessing the Costs
and Benefits of Brokers in the Mutual Fund Industry, 22 REV. FIN.STUD. 4129 (2009); Ralph Bluethgen,
Steffen Meyer, & Andreas Hackethal, High-Quality Financial Advice Wanted!, EURO. BUS. SCH., Working
Paper, (Feb. 2008), available at
http://citeseerxist.psu.edu/viewdoc/download?doi=10.1.1.596.2310& rep=rep 1&type=pdf; Neal M.
Stoughton, Youchang Wu, & Josef Zechner, Intermediated Investment Management, 66 J. FIN. 947 (2011).
Francis M. Kinniry, et al., Putting avalue on your value: Quantifying Vanguard Advisor's Alpha,
Vanguard Research (Sept. 2016) estimates the value to investors associated with obtaining financial advice
of approximately 3% in netreturns to investors, associated with suitable asset allocation, managing expense
ratios, behavioral coaching, alleviating home bias, among others.
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advice.1%% These findings collectively suggest that retail investors of low level financial literacy
might be harmed because they might be less likely to seek financial advice in spite of the
potential benefit from fit.

For a retail investor who decides to enter a relationship with a financial services provider,
a low level of knowledge about the market for financial services might reduce the investor’s
ability to accurately identify whether any given firm or financial professional offers a type of
relationship that matches his or her preferences and expectations. This, in turn, increases the risk
that the firm or financial professional is a poor match for the retail investor when compared to an
alternative financial services provider. A relationship that represents a poor match between an
investor and a firm or financial professional can leave an investor worse-off, relative to a better
match, or no match at all, because the relationship could result in a cost of services that is higher
than the investor expects or a level or type of service that is different than the investor expects,
such as episodic recommendations versus continuing advice.

A retail investor might search across a set of financial service providers to find a financial
professional that best meets his or her needs.*®®” For an investor who is able to acquire
information from the financial service providers the investor chooses to evaluate, the more

extensive a search the investor engages in, the more likely the investor will locate a good match.

1006 For a discussion ofthe academic research on the role of financial literacy in seeking financial advice see,

e.g., OIAD/RAND, supra footnote 3 at 8.
1007 The evidence discussed in supra Section IV.B.2.a on how investors select a financial professional or firm
suggests that a large majority of retail investors rely on personal or professional referrals, which may
indicate thatthey evaluate very few, if any alternative providers. One potential reason for this reliance on
referrals could be that investors currently perceive their search costs to be high. Anotherpossible reason,
among others, could be that investors value the information derived from other people’s experiences more
than other sources of information.
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However, conducting such a search is costly and requires time, effort, and access to resources.
Investors likely balance the benefits of evaluating each additional provider against the
incremental cost of doing so, ending their search when the expected marginal cost of the search

is greater than the expected marginal benefit from the search.'%%®

Moreover, some investors may
experience higher-level of uncertainty about the benefits or costs of a search. For example,
investors who are less knowledgeable about the general differences between different types of
financial professionals, the services these professionals provide, and the factors they should
consider in their choice, may not fully appreciate the benefits of searching for a provider that
best meets their needs. To the extent such investors perceive a search as burdensome because
they underestimate the benefits of searching, they might refrain from conducting a search or
conduct a less extensive search to learn about potential alternatives, thereby increasing their risk
of entering a relationship with a firm or financial professional that is a poor match with their
expectations and preferences or not engaging in a relationship even if one might be

beneficial.1°%°

1008 This assumes a sequential search process, but an analogous argument can be made if an investor instead

searches by deciding ex ante on a fixed number of alternatives to evaluate, in which case the marginal
decisions then relates to what this number will be. See, e.g., Babur De los Santos, etal., Testing Models of
Consumer Search Using Data on Web Browsing and Purchasing Behavior, 102 AM. ECON. REV. 2955
(2012). Wehave expanded our discussion on search costs in response to main concern 1) of the Former
SEC Senior Economists Letter; see supra footnote 1004.
1009 This argument assumes that less knowledgeable investors can learn at least some information from
engaging in an initial search or a continued search that could be used to evaluate fit (albeit imperfectly so).
If less knowledgeable investors cannot learn from a search at all, the choice of a firm or financial
professional becomes similar to a random draw and a search, no matter how extensive, will notdecrease the
risk of a mismatch.
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General trust (in the sense of confidence) in financial markets can help alleviate certain
behavioral biases and encourage participation in, for example, the stock market.}°*® Trust at an
interpersonal level may be less beneficial in certain circumstances. Research suggests that lower
financial literacy among investors is positively associated with higher personal trust in their

1011 However, to the extent retail investors substitute trust for knowledge

financial professionals.
in their relationship with a financial professional, overreliance on trust may induce some
investors to maintain a mismatched relationship longer than they otherwise would if they had
higher financial literacy and a better understanding of the costs and benefits of the financial
advice they receive from the professional, as well as awareness of alternative services or
providers.2%2 That is, particularly for less-knowledgeable investors, a high level of trust in a

particular financial professional or firm may exacerbate the potential harm of a mismatched

relationship. Similarly, some retail investors that select a firm or financial professional based on

1010 See, e.9., the literature review in discussion in OIAD/RAND, supra footnote 3, at 11.

to11 See, e.g., Thomas Pauls, Oscar Stolper, & Adreas Walter, Broad-Scope Trust and Financial Advice,
Working Paper (Nov. 2016), available at https://www.researchgate.net/publication/314235638_Broad -
scope_trust_and_financial advice.

1012 We acknowledge commenters’ concerns that higher financial literacy and more disclosures alone may not
fully address the risk that retail investors would rely on trustin their financial services providers over other
factors, such as knowledge about financial services industry participants, practices and products. See CFA
Letter I (“We’ve seen anecdotal evidence in our own personalencounters with investors of their tendency
to trust their “financial adviser” without actually verifying how or how much they are paying or how their
investments are performing. Even investors who would be considered sophisticated by any reasonable
measure can exhibit a level of trustand confidence in their financial professionalthat isn’t based on data.
Any disclosures about their financial professional’s services, duties, costs, and conflicts are unlikely to
change those views”); AARP Letter (“Recent behavioral science studies have shown that disclosures are
largely ineffective becausethey tend to increase conflict in advisers and make the investormore likely to
trust the adviser and thus follow biased advice”); see also Regulation Best Interest Release, supra footnote
47, (discussing how that rulemaking addresses the limitations of disclosure for customers of broker-
dealers).
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referrals from friends and family may do so solely on the basis of a high level of trust in these
referring parties.'®*® This can exacerbate the potential harm of a mismatched relationship in
particular for less sophisticated investors and/or for investors who relied on referrals from less
financially sophisticated parties.!?*

Further, investors may endure a mismatched relationship for a longer period of time than
they would absent switching costs, including the cost of a new search and any transaction costs
involved in moving assets from one firm to another. These costs lower a retail investor’s
incentive to look for a new firm or financial professional even if the current relationship turns out
to be a poor match. Both overreliance on trust and the presence of switching costs increase the
ex-ante value of avoiding a mismatched relationship in the first place.

Retail investors could increase their knowledge about the market for brokerage and
investment advisory services, and thereby engage in a more efficient search, by accessing
information and disclosures currently provided directly by firms or available in a number of
existing regulatory forms and platforms. Current sources of information include, among others,

Form ADV (and IAPD) and BrokerCheck.!°*® However, because existing disclosures are made

on multiple and sometimes lengthy forms, and are obtained in different ways, it can be difficult

1013 We recognize thattrustis notthe only reasonto rely on referrals; for example, there is informational value

in otherpeople’s personal experiences.
1014 See supra Section IV.B.2.a forsurvey evidence on therole of personalreferrals in retail investors’ choice of
financial professionals.
1015 See Proposing Release, supra footnote 5, at n.280. Investment advisers and broker-dealers may also
provide additional information to retail investors through the firm’s website and the retail investor’s
accountagreement. Additionally, investment advisers and broker-dealers may provide information to retail
investors through marketing materials (e.g., brochures) and other customer communications (e.g., fee
schedules).
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for investors to grasp the most important features of the financial services from reading these

1016 |n addition, the information available to retail investors about broker-dealers on

materials.
BrokerCheck does not include the same information that investment advisers provide in the
Form ADV brochure and brochure supplement, which makes direct comparisons between
broker-dealers and investment advisers more difficult.

Voluntary disclosures and educational efforts made by financial services providers such
as broker-dealers and investment advisers can potentially inform investors about the specific
relationships they can have with providers and the types of services providers offer, but also
about the overall market for financial advice and the different types of service providers and
relationships available in the market. And such voluntary disclosure could, in principle, facilitate
investor search. However, financial services providers may lack incentives to voluntarily
disclose salient information or make the effort needed to educate investors about the various
alternatives available to them because it is costly to do so. In addition to the costs of producing
disclosures and training employees to deliver disclosures, providers may also perceive a risk that
competitors would take advantage of disclosed information. Furthermore, disclosures that are
not tailored to the provider and have more general educational value to retail investors have the
features of a public good. If providers rely on their competitors to educate potential clients
generally about the market for financial advice, there is an inefficiently low level of general

educational material available to investors. Underprovision might occur even if such disclosures,

1016 There is some evidence suggesting investors are not reading current disclosures. For example, RAND 2018

reports that 13% of surveyed investors said that they had viewed Form ADV (11% said they viewed both
an ADV and broker account opening document, 2% had only reviewed Form ADV). RAND 2018, supra
footnote 13.
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were they to be provided, would increase the overall efficiency of the market for financial advice
and thus benefit financial services providers as a group in the long run, for example, by
sufficiently reducing confusion among the general investing public that more investors are
willing to search for a financial services provider.

Additionally, some broker-dealers and investment advisers may even privately gain from
a lack of knowledge among retail investors to the extent they profit from attracting and retaining
customers and clients who would be a better match with another provider.X°’ For example, a
customer of a broker-dealer who has a preference for active investing may actually be better off
being a client of an investment adviser and paying a fixed percentage of assets per year as a fee
for the advice instead of broker commissions each time she receives a recommendation that
results in a transaction. However, this investor is likely a profitable customer for the broker-
dealer. Similarly, a client of an investment adviser who prefers buy-and-hold investments in a
few index funds could potentially be better off in a relationship with a broker-dealer, by only
paying a few one-time sales charges and commissions instead of a recurring percentage fee on
the assets, which is likely more profitable to the investment adviser. In both of these cases, the
firm has little incentive to provide the investor with information about available advice
relationships that could persuade the investor to seek advice elsewhere or to switch to a different

business line.

Lo See, e.g., CFA Letter I (stating that “[t]he problem is thatinvestors are being misled into relying on biased

sales recommendations as if they were objective, best interest advice and that they are suffering significant
financial harm as a result. Investorconfusion is relevant only because it limits the tools the Commission
has available to address that harm...”).
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In the presence of the frictions described above, requiring firms and financial
professionals to furnish a short summary disclosure like Form CRS can benefit retail investors by
reducing information asymmetry between investors and firms and financial professionals and
turning investor attention to more salient aspects of a firm and its services. In addition, as
discussed above, no current required disclosure allows for comparability among broker-dealers
and investment advisers by requiring disclosures on the same topics under standardized headings
in a prescribed order to retail investors. A reduction in information asymmetry and improved
comparability may reduce search costs for investors and increase their understanding about
differences in offered relationships across firms and financial professionals, thereby reducing the
risk of investors’ hiring a provider that is a poor match for their needs. However, for the
relationship summary to be effective for retail investors it must be understandable. Studies have
found that the format and structure of disclosure may improve (or decrease) investor
understanding of the disclosures being made."™*® We discuss these studies below.

Some commenters questioned the general efficacy of disclosure in the context of

investment advice to retail investors.'°*® We do not share this view. As we discussed above, we

1018 See, Justine S. Hastings & Lydia Tejeda-Ashton, Financial Literacy, Information, and Demand Elasticity:

Survey and Experimental Evidence from Mexico, NBER Working Paper 14538 (Dec. 2008) (finding that
providing fee disclosures to Mexican investors in peso rather than percentage terms caused financially
inexperienced investors to focus on fees); see Richard G. Newell & Juha Siikamaki, Nudging Energy
Efficiency Behavior, Resources for the Future Discussion Paper 13-17 (Jul. 10, 2013) (finds that providing
dollar operating costs in simplified energy efficiency labeling significantly encouraged consumers to
choose higher energy efficiency appliances, while anotherrelated study presents similar evidence from
payday loans).
1019 See, e.g., AARP Letter (stating that “[rJecent behavioral science studies have shown that disclosures are
largely ineffective because they tend to increase conflict in advisers and make the investormore likely to
trust the adviser and thus follow biased advice”); Comment Letter of Economic Policy Institute (A ug. 7,
2018) (“EPI Letter”) (stating that “Disclosure requirements can be onerous,and disclosure may notonly be
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believe a short summary disclosure like Form CRS can provide benefits to retail investors.

1020

However, as we also discussed in the Proposing Release, we recognize that there may be

limits to the efficacy of disclosure in some circumstances. For example, the documented low
level of financial sophistication of many retail investors can make it harder for them to process

the implications of disclosure.’?!  Another limitation of the efficacy of disclosure documented in

1022

research is that investors may have various behavioral biases, such as anchoring and over-

1023

confidence, which could affect how the disclosed information is interpreted.’?* This could in

turn lead investors to misinterpret, under-weight, or over-weight the implications of disclosures.

ineffective, butcounterproductive. For example, detailed disclosures can serveto bury important
information, ordisclosure of conflicts can be interpreted by consumers as evidence of honesty. Disclosure
can make sellers more comfortable recommending products and services that are not in buyers’best
interests, and it can make clients less comfortable rejecting these recommendations at therisk of giving
offense”).

1020 see Proposing Release, supra footnote 5, at Section 1V.B.1.

1021 See, e.g., L.E. Willis, Decision making and the limits of disclosure: The problemof predatory lending:
Price, 65 MD. L. REV. 707 (2006) (“Willis Study”). Commenters discussed similar issues, See, €.9.,
Comment Letter of Charles Ryan (Aug. 7, 2018); CFA Letter I; American Investment Council Letter.
1022 Anchoring bias implies undue reliance on a particular information signal at the expense of othersignals.
See, e.g., Robert A. Prentice, Moral Equilibrium: Stock Brokersand the Limits of Disclosure, 2011 WIs. L.
REV. 1059, at 1083 (2011) (explaining “people tend to anchor on the first information they receive, and
then revise their judgments in the face of new information, butto an insufficient degree”).

1023 Over-confidence bias implies over-estimation of probabilities of certain outcomes over objective
probabilities. 1d., at 1072, explains that “studies indicate that people tend, in mathematically impossible
percentages, to believe that they are above average in driving, auditing, and teaching.”

1024 see, e.g., Jorgen Vitting Anderson, Detecting Anchoring in Financial Markets, 11 J. BEHAV. FIN. 129
(20120).
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Limited attention problems can also impede investors’ ability to effectively process the
implications of some disclosures.%%

In addition, academic studies find that sometimes certain disclosures may result in
unintended consequences. In particular, existing research has found that conflict of interest
disclosures can increase the likelihood that the disclosing party would act on the conflict of
interest.!%®  This bias can be caused by “moral licensing,” a belief that the disclosing party has
already fulfilled its moral obligations in the relationship and therefore can act in any way
(including to the customer’s detriment), or it can be caused by “strategic exaggeration,” aimed at
compensating the disclosing party for the anticipated loss of profit due to the disclosure.
Experimental evidence also suggests that disclosure could turn some clients or customers into

“reluctant altruists.”*%?’

For example, if financial professionals disclose that they earn a referral
fee if a customer enrolls in a program, the customer may implicitly feel that they are being asked
to help their financial professional receive the fee. One study also found evidence that disclosure

of a professional's financial interests (particularly in face-to-face interactions) can induce a

“panhandler effect,” whereby customers may face an implicit social pressure to meet the

1025 gSee, e.g., David Hirshleifer & Siew Hong Teoh, Limited Attention, Information Disclosure, and Financial

Reporting, 36 J. ACCT.& ECON. 337 (2003) (“Hirshleifer and Teoh Study”).
1026 See, Daylian M. Cain, George Loewenstein, & Don A. Moore, The Dirt on Coming Clean: Perverse Effects
of Disclosing Conflicts of Interest, 34 J. LEGAL STUD. 1 (2005) (“Cain 2005 Article”); Daylian M. Cain,
George Loewenstein & Don A. Moore, When Sunlight Failsto Disinfect: Understanding the Perverse
Effects of Disclosing Conflicts of Interests, 37 J. CONSUMER RES. 836 (2011); Bryan K. Church & Xi
(Jason) Kuang, Conflicts of Disclosure and (Costly) Sanctions: Experimental Evidence, 38 J. LEGAL STUD.
505 (2009); Christopher Tarver Robertson, Biased Advice, 60 EMORY L.J. 653 (2011). These papers study
conflicts of interestin general, experimental settings, not specialized to the provision of financial advice.
1027 see Jason Dana, Daylian M. Cain, & Robyn M. Dawes, What You Don 't Know Won't Hurt Me: Costly (but
Quiet) Exit in Dictator Games, 100 ORGANIZATIONAL BEHAV. & HUM. DECISION PROCESSES 193 (2006).
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professional's financial interests.’%2® The above literature indicates that conflicts of interest
disclosures may interact with psychological biases to produce unintended effects that undermine
the intended benefits of the disclosures. However, these studies also suggest certain factors that
may mitigate the unintended consequences. For example, in the case of the “panhandler effect,”
researchers have found that distancing the client or customer from the financial professional
either in the decision or disclosure phase can dampen this effect.'%2°

Academic research has identified a set of characteristics that may increase the
effectiveness of a disclosure document to consumers. These characteristics, discussed below,
frame our analysis of the economic impacts of the proposed rule.*%°

Studies have found that the structure or format of disclosure may improve (or decrease)
investor understanding of the disclosures being made.'%3! Every disclosure document not only
presents new information to retail investors but also provides a particular structure or format for

this information that affects investors’ evaluation of the disclosure.’*®*? This “framing effect”

could lead investors to draw different conclusions depending on how information is presented.

1028 sunita Sah, George Loewenstein, & Daylian M. Cain, The Burden of Disclosure: Increased Compliance

With Distrusted Advice, 104(2) J. PERSONALITY & SOC. PSYCHOL. 289-304 (2013).

1029 geeid.
1030 see George Loewenstein, Cass R. Sunstein, & Russell Golman, Disclosure: Psychology Changes
Everything,6 ANN.REV. ECON. 391 (2014). The paper provides a comprehensive survey of the literature
relevant to disclosure regulation.

1031 To thatend, in order to facilitate more effective processing of disclosures by investors, some commenters
emphasized the need to incorporate “design thinking” into the structure of the relationship summary. See,
e.g., Fidelity Letter. Seealso supra footnotes 58-59.

1032 See Amos Tversky & Daniel Kahneman, The Framing of Decisions and the Psychology of Choice, 211 Scl.
453 (1981).
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For example, if the disciplinary history information is presented first, it could affect the way
investors perceive all subsequent disclosures in the relationship summary and, possibly, discount
more heavily the information provided by firms with disciplinary history relative to firms with
no disciplinary history. If, instead, disciplinary history information were provided at the end of
the relationship summary, the effect of the information could be moderated because it would no
longer frame the other information provided to investors. Because of such framing effects, it is
important that the structure of a disclosure document supports the intended purpose of the
disclosure.

Because individuals can exhibit limited ability to absorb and understand the implications
of the disclosed information, for example due to limited attention or low level of

sophistication, %23

more targeted and simpler disclosures may be more effective in
communicating information to investors than more complex disclosures. Academic studies
suggest that costs, such as increased investor confusion or reduced understanding of the key
elements of the disclosure, are likely to increase as disclosure documents become longer, more
convoluted, or more reliant on narrative text.'** Consistent with such findings, other empirical
evidence suggests that disclosure simplification may benefit consumers of disclosed

1035

information. In general, academic research appears to support the notion that shorter and

1033 gSee, e.g., Hirshleifer and Teoh Study, supra footnote 1025; and Willis Study, supra footnote 1021.

1034 See, e.g., Samuel B. Bonsall & Brian P. Miller, The Impact of Narrative Disclosure Readability on Bond
Ratingsand the Cost of Debt, 22 REV. ACCT.STUD. 608 (2017) and Alistair Lawrence, Individual Investors
and Financial Disclosure, 56 J. ACCT. & ECON. 130 (2013); see also CCMC Comment Letter.

1035 gsee, e.g., Sumit Agarwal, et al., Regulating Consumer Financial Products: Evidence from Credit Cards,
NBER Working Paper No. 19484 (Jun. 2014), available at https://www.nber.org/papers/w19484 (finding
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more focused disclosures could be more effective at increasing investors understanding than
longer, more complex disclosures.

Another characteristic of effective disclosures documented in academic research is
disclosure salience.’%®® Salience detection is a key feature of human cognition allowing
individuals to focus their limited mental resources on a subset of the available information and
causing them to over-weight this information in their decision making processes.*®®” Within the
context of disclosures, information disclosed to promote greater salience, such as information
presented in bold text, or at the top a page, would be more effective in attracting attention than
less saliently disclosed information, such as information presented in a footnote.  Limited
attention among individuals also increases the importance of focusing on salient disclosure
signals. Some research finds that more visible disclosure signals are associated with stronger

1038

stakeholder response to these signals. Moreover, research suggests that increasing signal

salience is particularly helpful in reducing limited attention of consumers with lower education

thata series of requirements in the Credit Card Accountability Responsibility and Disclosure Act (CARD

Act), including several provisions designed to promote simplified disclosure, has produced substantial

decreases in both over-limit fees and late fees, thus saving U.S. credit card users $12.6 billion annually).
1036 This is a view also supported by commenters. See, e.g., AARP Letter (“A good disclosure statement will
highlight the information most important to the consumer.”).

1037 Daniel Kahneman, THINKING, FAST AND SLOW (2013). Susan Fiske & Shelley E. Taylor, SOCIAL
COGNITION: FROM BRAINS TO CULTURE (3rd ed. 2017).
1038 gsee Hirshleifer and Teoh Study, supra footnote 1025. Commenters also addressed the benefit of visible
disclosure signals. For example, the Fidelity Letter refers to Stanford Law School Design Principles stating
“[u]se visual design and interactive experiences, to transform how you present legal info to lay people.”
Also, Kleimann II states that “[flor good design, we want to build upon this tendency by identifying the key
questions investors should or are likely to ask and featuring them prominently in the text, thus easing the
cognitive task for readers....” Kleimann II, supra footnote 19.
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levels and financial literacy.'®%° There is also empirical evidence that visualization improves
individual perception of information.'*° For example, one experimental study shows that
tabular reports lead to better decision making and graphical reports lead to faster decision

making (when people are subject to time constraints).'%4!

Overall these findings suggest that
problems such as limited attention may be alleviated if key information in Form CRS is
emphasized, is reported closer to the beginning of the document, and is visualized in some

1042 However,

manner. This is also consistent with the recommendation of several commenters.
it is also important to note that given a choice, registrants may opt to emphasize elements of the
disclosure that are most beneficial to themselves rather than investors, while deemphasizing
elements of the disclosure that are least beneficial to them. As discussed further in the economic
analysis below and discussions abowve, the final instructions of the relationship summary include
requirements that are designed to mitigate this risk. For example, the final instructions require
standardized headers in a prescribed order, certain other prescribed language (including for the

required conversation starters), page limits, and certain text features, which mitigate providers’

incentives to behave opportunistically.

1039 gee, e.g., Victor Stango & Jonathan Zinman, Limited and Varying Consumer Attention: Evidence from

Shocksto the Salience of Bank Overdraft Fees, 27 REV. OF FIN. STUD. 990 (2014).

1040 gee John Hattie, VISIBLE LEARNING. A SYNTHESIS OF OVER 800 META-ANALYSES RELATING
TO ACHIEVEMENT (2008).

1041 See Izak Benbasat & Albert Dexter, An Investigation ofthe Effectiveness of Color and Graphical
Information Presentation Under Varying Time Constraints, 10-1 MIS Q. 59 (1986). However, one
commenter noted that participants in the RAND 2018 qualitative interviews did notappear to process side-
by-side tabular disclosures effectively. See Schwab Letter .

1042 gee, e.g., CFA Letter I; Morgan Stanley Letter.
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There is also a trade-off between allowing more disclosure flexibility and ensuring
disclosure comparability (e.g., through standardization).!*® Greater disclosure flexibility
potentially allows the disclosure to reflect more relevant information, as disclosure providers can
tailor the information to firms” own specific circumstances.’®** Although disclosure flexibility
allows for disclosure of more decision-relevant information, it also allows registrants to
emphasize information that is most beneficial to themselves rather than investors, while
deemphasizing information that is least beneficial to the registrants. Economic incentives to
present one’s services in better light may drive investment advisers and broker-dealers to
deemphasize information that may be relevant to retail investors.'%*® Moreover, although
standardization makes it harder to tailor disclosed information to a firm’s specific circumstances,
it also comes with some benefits. For example, people are generally able to make more coherent
and rational decisions when they have comparative information that allows them to assess

relevant trade-offs.*%*® The final rules are intended to strike a balance between the relative

1043 See CFA Institute Letter I.

1044 See, e.g., Cambridge Letter; FSI Letter I; Mutual of America Letter; Northwestern Mutual Letter; SIFMA
Letter; Vanguard Letter; Primerica Letter; TIAA Letter.
1045 Commenters had similar concerns, see, e.g., EPI Letter; Regulatory Impact Analysis, supra footnote 853;
CFA Letter I.
1046 See, e.g., JR Kling, et al., Comparison Friction: Experimental Evidence from Medicare Drug Plans, 127 Q.
J. ECON. 199 (2012) (finding thatin a randomized field experiment, in which some senior citizens choosing
between Medicare drug plans that were randomly selected to receive a letter with personalized,
standardized, comparative costinformation (“the intervention group’) while another group (“the
comparison group”’)received a general letter referring them to the Medicare website; plan switching was
28% in the intervention group, butonly 17% in the comparison group, and the intervention caused an
average decline in predicted consumer cost of about $100 a year among letter recipients); CK Hsee, et al.,
Preference Reversals Between Joint and Separate Evaluations of Options: A Review and Theoretical
Analysis, 125 PSYCHOL. BULL. 576 (1999).
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benefits and costs of disclosure standardization versus disclosure flexibility, for example, by
requiring standardized headings and a prescribed order of topics but allowing some flexibility in
the firm’s own wording and the order of presentation within each topic.

D. Economic Effects of the Relationship Summary

1. Retail Investors
a. Overall Anticipated Economic Effects of Form CRS

Ovwerall, we expect that these final rules requiring firms to deliver a relationship summary
will benefit retail investors in several ways, including by reducing information asymmetry
between investors and firms (and their financial professionals), reducing search costs and
facilitating easier comparisons between and among brokerage and investment advisory firms,
and increasing understanding of, and confidence in, the market for financial services more
generally.

First, in the specific context of a retail investor considering a firm or financial
professional, the relationship summary will reduce the information asymmetry between the
investor and the firm or professional by increasing transparency to that investor about a firm’s
services, fees, conflicts of interest, standard of conduct, and disciplinary history.}%*” Some—
though not all—of this information is currently available in the marketplace. The relationship
summary, however, will require all firms to provide information on these topics in one summary

disclosure, which will be available on firms’ websites, if they have one, at BrokerCheck and

1047 These aspects ofthe relationship summary are consistentwith, for example, the disclosure items identified

in the 917 Financial Literacy Study as essential for retail investors: adviser’s fees (76%), disciplinary
history (67%), adviser’s conflicts of interest (53%), and adviser’s methodology in providing advice (51%);
see 917 Financial Literacy Study, supra footnote 588.
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IAPD, and through Investor.gov. Current disclosure requirements do not provide this level of
transparency and comparability for both broker-dealers and investment advisers. In addition,
through the use of layered disclosure, the relationship summary will facilitate investors’ access to
additional, more detailed, information. The relationship summary is also the first narrative
disclosure for broker-dealers’ retail customers that will be filed with the Commission and widely
available to the public. We believe providing this overview of information in one place will
enhance the accessibility of this information for the retail investor reviewing it relative to the
baseline. Moreover, some information, such as the payments to financial professionals, is not
currently required to be publicly disclosed, making that information available for the first time.
The relationship summary may also benefit investors by helping them separate “hard”
information about services and fees from marketing communications. To the extent the
relationship summary will be effective at informing retail investors,%*® it should improve their
ability to assess whether a relationship offered by a particular firm is a good match with their
preferences and expectations. Moreover, a reduction in information asymmetry may also help
retail investors increase the value from any given relationship they enter with a firm or financial
professional by potentially increasing their ability to monitor the relationship and to make more
informed decisions related to the relationship during its duration, including whether to terminate

the relationship.

1048 Asdiscussed supra, in Sections 1 and II, we commissioned the RAND 2018 report and received several

surveys and studies provided by commenters. See supra footnotes 13-21 and accompanying text. Results
of the RAND 2018 survey and othersurveys or studies submitted to the comment file indicate that survey
and study participants indicated their subjective view thata relationship summary would be useful for retail
investors; see supra Section 1and IV.B.3.b.
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Second, Form CRS will provide benefits to those retail investors that want to compare
more than one provider or service, including those that want to compare brokerage and advisory
services, relative to the baseline. Form CRS is distinct from other required disclosures as it is a
standardized disclosure to retail investors that is broadly uniform between investment advisers
and broker-dealers, or that requires dual registrants to describe both brokerage and advisory
services. In facilitating this comparability, the relationship summary may promote competition
between financial service providers along dimensions such as fees, costs, and conflicts, in ways
that improve retail investor welfare. The comparative benefits discussed above could increase
further should third-party data aggregators enter the market and use the information disclosed in
relationship summaries to provide consolidated data on firms, as search and processing costs
could be reduced even further for retail investors.*%4°

Third, we also believe that requiring all broker-dealers and investment advisers that serve
retail investors to provide a relationship summary, along with the other initiatives we are
adopting, will increase understanding of, and confidence in, the market for financial advice more
generally. Specifically, because of confusion about the market for brokerage and advisory
services or a general lack of confidence in the market, some retail investors are potentially
discouraged from seeking a relationship with a financial provider and do not participate in the
market for financial services.!®®® The relationship summary may help spread awareness and

understanding about the market for financial services by increasing transparency about the

1049 The requirement thatthe headings should be machine-readable may facilitate such entry by third-party data

aggregators.

1050 gee, e.g., OIAD/RAND, suprafootnote 3, for a review of the academic evidence on such effects.
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services, fees, conflicts and standard of conduct of financial professionals; reducing confusion
among investors generally; and increasing the general level of confidence. This general increase
in understanding and confidence should, in turn, make it more likely that investors participate in
the market for financial services when participation is likely to benefit them.

Some commenters suggested the general benefits to investors of the proposed

relationship summary would be limited.1%>*

More specifically, several commenters were
concerned that retail investors may be subject to information overload from reading the
relationship summary, reducing the potential benefits to investors because of the cognitive costs
of digesting the information.’®*> We acknowledge that there are limits to investor cognition with
respect to lengthy and detailed disclosures,'®>® however the relationship summary is shorter and
more concise than disclosures currently available to investors, which should reduce the
likelihood of information overload. Moreover, we have modified the relationship summary from
the proposal to further streamline and shorten it, and minimize the use of legal or technical

jargon, thereby further reducing the potential that the relationship summary poses a cognitive

burden for retail investors that undermines the overall benefit of the disclosure.

1051 See, e.g., CFA Letter and EPI Letter.

1052 such concerns are raised in, e.g., AARP Letter; ACLI Letter; Rhoades Letter. Relatedly, some commenters
argued that the relationship summary is duplicative of other disclosures and is unnecessary. See, e.g., supra
footnote 33.

1053 gee supra footnote 1034 and accompanying text.

329



We also recognize that the relationship summary, as with other required disclosures, has
costs.!%* For example, as discussed above, there is a risk that disclosure of conflicts of interest
can actually increase costs to investors by, for example, providing a perceived “moral license” to
financial professionals to act on disclosed conflicts and encourage them to provide more

1055

conflicted advice at the expense of investors. In addition, some commenters expressed a

belief that the disclosures in the proposed relationship summary, particularly due to the

prescribed wording, may increase investor confusion'%°®

or may ‘“create misimpressions, and
may even constitute outright misstatements, inaccuracies, or misrepresentations” in certain
contexts.®” In consideration of these comments, the final requirements for Form CRS permit
firms, within the parameters of the instructions, largely to describe their services, investment
offerings, fees, and conflicts of interest using their own wording. The final requirements also
incorporate many other changes in response to commenters’ concerns and suggestions and
insights from investor surveys and roundtables, which are intended to increase the benefits and
reduce the costs to investors relative to the proposed disclosure. Additionally, as with required

disclosures generally, we recognize that the relationship summary alone likely would not fully

alleviate investor confusion or risk of mismatched relationships in the marketplace.

1054 See the discussion on the limits and potential costs of disclosures to retail investors in supra Section IV.C.

1055 Some commenters raised similar concerns. See, e.g., CFA Letter I.

1056 gee, e.g., Financial Planning Coalition Letter (expressing concernthat Form CRS may exacerbate investor

confusion). See supra footnotes 77 and 80 and accompanying text.

1057 Committee of Annuity Insurers Letter. See supra footnotes 76-81 and accompanying text.
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Moreover, firms may attempt to pass through some of the direct compliance costs we
discuss further below to retail investors, for example, by charging higher commissions, asset-
based management fees, or other fees. However, we believe such pass through of costs is likely
to be limited because we expect these direct expenses to be relatively small in the context of the
overall size of the brokerage and investment advisory industries.’®*® Additionally, to the extent
the relationship summary may promote competition between financial service providers, as
discussed abowve, any increase in competition both among and between broker-dealers and
investment advisers could reduce the pricing power of firms, and thereby reduce the ability to
pass through the compliance costs associated with the relationship summary.

The magnitude of the anticipated economic effects discussed above will depend on a
number of factors, including the extent to which the relationship summary will increase investors’
understanding about their potential or current relationships with firms and financial professionals,
and in what ways such an increase in understanding would affect their behavior. Given the
number and complexity of assumptions that would be required to be able to estimate how the
relationship summary will affect investors’ understanding and their decision-making, and the
lack of data on relevant characteristics of individual firms and their prospective and existing
retail investors, the Commission is not able to meaningfully quantify the magnitude of these
anticipated economic effects.

We discuss the benefits and costs to retail investors of certain elements of the relationship

summary requirements below, including requirements regarding length and presentation,

1058 see infra Section IV. D.2.b.(4) for asummary of estimates of certain compliance costs developed for the

purpose of the Paperwork Reduction Act analysis.
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standardization, content (including layered content), delivery, and filing. As part of these
discussions, we also discuss certain changes from the proposal and how we anticipate those
changes affect the benefits and costs of the final relationship summary relative to the proposed
requirements.

b. Presentation and Format

The presentation and format of the relationship summary are designed to facilitate retail
mvestors’ processing of the provided information to help them compare information about firms’
relationships and services, fees and costs, specified conflicts of interest and standards of conduct,
and disciplinary history, among other things. The relationship summary is also designed to
promote effective communication between firms and their retail investors. Several features of
the relationship summary should reduce some of the limitations discussed above that may
undermine the efficacy of disclosures, such as cognitive limitations and disclosure overload, as
discussed further below.

The magnitude of the anticipated benefits and costs to retail investors discussed below
will depend on a number of factors, including the extent to which the presentation and formatting
requirements for the relationship summaries will help increase investors’ understanding about
the content of the relationship summaries, and in what ways such an increase in understanding
would affect their behavior.

1) Length and Amount of Information

Unlike many other required disclosures by financial firms, the relationship summary has
a page limit. We believe that limiting the disclosure length and prescribing certain elements of
the relationship summary’s content could benefit investors relative to the baseline by forcing

firms to provide concise and clear investor-relevant information, thereby reducing information
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overload and increasing the likelihood that investors will focus their attention on the relationship
summary. The optimal length of the relationship summary for investors may vary from investor
to investor based on individual limits to attention and ability to process a lengthier document,
though investor and commenter feedback indicated many investors preferred a relationship
summary no longer than, and in some cases shorter than, what was proposed.®®® We have also
reduced the page limit for standalone broker-dealers’ and standalone investment advisers’
relationship summaries from four to two, thereby potentially increasing the benefits of a shorter
document relative to the proposal.

However, we recognize that there are potential costs to requiring a page limit.1°° For
example, as pointed out by commenters, a prescribed page limit may make it more difficult for
some firms to effectively describe the nature or range of the relationships and may prompt them
to exclude details that investors might find important.°®? To the extent the provided disclosure
becomes too abbreviated it may confuse investors rather than inform them about the relationship,
which could increase search costs and increase the risk of a mismatched relationship relative to
the baseline. The relationship summary includes several elements to mitigate the potential costs
of providing less comprehensive information by utilizing layered disclosure, which includes

encouraging, and in some cases requiring, hyperlinks to additional information and other textual

1059 For example, 57% of RAND 2018 survey respondents indicated that the relationship summary was too

long, 41% said it was about right, and roughly 2% said it was too short. RAND 2018, supra footnote 13.
See also supra footnotes 129-139.

1060 Justas reducing the maximum page length from four to two for standalone broker-dealers and investment

advisers could increase the benefits relative to the proposal; this change could also increase these costs
relative to the proposal.

1081 gee supra Section 11.A.2 for examples of commenters raising this concern.
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features, such as hovers, to provide descriptions or definitions of terms.°®2 The relationship
summary also includes conversation starters that are designed to elicit more substantial
conversations on certain topics. Such conversations could further mitigate the costs of less
comprehensive information by encouraging the providers to elaborate on topics that investor may
find confusing.

Finally, we believe that allowing only the required and permitted information will
promote standardization of the information presented to retail investors, minimize information
overload, and allow retail investors to focus on information that we believe is particularly helpful
in deciding among firms. However, we acknowledge that the potential cost of this level of
standardization is that firms will not be able to include other information that might also be
helpful to investors.

2 Organization of Information and Text Features

As discussed above, academic research has documented how individual perceptions of
information can change depending on the framing of the information.’%®®  The relationship
summary’s requirement to use standardized questions as headings should help retail investors
frame the information that follows the question by establishing sufficient context and increasing

salience of the information presented.!%%4

1062 See generally supra Section 11.A.4 for examples of graphical features encouraged by the Relationship

Summary instructions.

1083 gee supra footnote 1032 and accompanying text.

1084 The proposalhad required headings to frame the information, butdid not require they be in the form of
questions. Seesupra Section 11.A.2 fora discussion ofcomments related to the question-and-answer

format, including its potential utility to investors’understanding, and our decision to require this format.
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The final instructions include an instruction encouraging the use of electronic and
graphical features in the relationship summary.'%¢® Additionally, the relationship summary
requires the use of text features for certain information, such as the conversation starters, which
should increase the salience of this particular information and increase the likelihood that

1066 \ve believe the

investors will review it. Based on academic research on disclosure readability,
use of text features, whether voluntary or required, will facilitate retail mvestors’ absorption of
the provided information. Additionally, certain electronic features, such as embedded hyperlinks
and hovers, should facilitate retail investors’ access to additional information if they are
interested, thereby reducing their costs in locating the information.

We recognize that because we are encouraging, but not requiring, firms to use graphical
and electronic features, some firms might not use text features beyond what is required,
potentially reducing their use and the attendant benefits. We believe, however, that providing
some flexibility in design to firms may provide a benefit to retail investors, because firms
competing for retail investors likely have incentives to use graphical and electronic features to
enhance the retail investor’s experience. Moreover, flexibility also allows firms to continuously
improve their use of graphical and electronic features as they learn over time what features are

the most effective. We recognize, however, that one potential cost of allowing this flexibility is

that firms may also have incentives to use certain text features to increase the salience of the

1065 For a non-exclusive list of features the instructions encourage firms to use, see supra Section ILA.3 Some

features are exclusive to electronic versions of the disclosure, such as hovers, while others could be used as
part of a paper disclosure, such as comparison boxes. The benefits and attendant costs ofany electronic
features will generally be limited tothoseretail investors thataccess the document electronically.

1086 gsee, e.g., supra footnote 1034 and accompanying text.

335



portions of the disclosed information that they prefer to highlight, rather than the information
that may be the most useful to investors to highlight.

The final instructions do not include certain presentation requirements that we had
proposed. For example, we proposed requiring that dual registrants present their information in a
single relationship summary, using atwo-column format. The final instructions permit dual
registrants (or affiliated broker-dealers and investment advisers) to prepare either a single
relationship summary describing both brokerage and investment advisory services, or two
separate relationship summaries describing each service.!%®”  Additionally, we are requiring such
firms to use standardized headings in a prescribed order, and to design their relationship
summary in a manner that facilitates comparison, but the final instructions do not specifically
require a two-column format. We believe this modification could increase the benefits relative
to the proposal to investors of the relationship summary by permitting firms to choose design
elements that might facilitate comparison more effectively than atwo column format. We
recognize, however, that absent a specific design requirement, some firms might present this
information in a manner that is less effective at facilitating investors’ understanding than the
proposed two-column format. We believe, however, that the potential benefits of allowing firms
with differing business models to determine the design methods most effective at facilitating
comparability justifies the change from asingle, prescribed design element. Additionally, the
final rule does not adopt the proposed restrictions on paper size, font size, or margin width, and

instead requires them to be “reasonable.” We believe that these modifications from the proposal

1067 gsee generally Section 11.A.5 for a discussion of specific instructions, as well as comments received.
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will incentivize firms to design relationship summaries that most effectively and accurately
communicate their disclosed information to the benefit of investors, as well as encourage firms
to make interactive, electronic disclosures available.

C. Standardization

Q) Standard Question-and-Answer Format and Standard Order
of Information

The final rules require that firms present information under standardized headings and
respond to all the items in the final instructions in a prescribed order.'%%® We expect that
requiring the same set of headings in a prescribed order for each relationship summary will
facilitate retail investors’ ability to compare relationship summaries across firms. In addition,
the prescribed wording of the headings reduces the risk that firms would use the headings to
“frame” each topic in ways that would be less useful for retail investors’ understanding of the
disclosed information. As discussed above, academic research has documented how individuals’
perceptions of information can change depending on the framing of the context of the
information.19¢°

We expect retail investors to benefit from this standardization to the extent they review

relationship summaries from more than one firm, as the standardized headings in the prescribed

1068 See generally infra Section 11.A.2 for discussion of the specific instructions, as well as comments received.

In terms of specifically adopting a question-and-answerformat for the standardized headings, we believe
that adopting this format is likely to increase the salience of the information under each heading and
improve investors’ cognitive engagementwith the document, which should facilitate their understanding of
the disclosed information.

1069 gee supra footnote 1032 and accompanying text.
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order will allow them to compare firms’ responses.'®’® Additionally, the requirement that firms
structure the headings in machine-readable format could reduce the cost of third party data
aggregators to analyze relationship summaries across many firms and display comparisons of
responses, ultimately reducing search costs for investors.'%’!

Because firms will be given very limited flexibility in terms of language for headings and

1072 some firms may find it more difficult to effectively present the

the order of the sections,
information specific to their business and circumstances they believe should be made salient to
retail investors. To the extent that the headings and the specified order do not specifically
promote such information for a particular firm, and this information is relevant to investment
decisions, investors may potentially find the relationship summary less useful in evaluating the
specific firm. To mitigate this potential cost and provide some flexibility to firms, the final rules
allow firms to discuss the required sub-topics within each item in an order that firms believe best
promotes accurate and readable descriptions of their business.'®’® The final rules also allow

firms to omit or modify a disclosure or conversation starter that is inapplicable to their business

or specific required wording that is inaccurate. The benefit of such flexibility is that it allows

1070 See Morningstar Letter (commenting on the importance of standardized disclosure, that “[fJurther, it is

extremely important for conflict-mitigation disclosures to be standardized... The Commission could require
a table, as we discuss below, for the Client Relationship Summary that standardizes how all broker/dealers
list their relevant fees, making the costs of opening and maintaining an account transparentand
comparable”).

1ot Two commenters argued for machine-readability to allow for third party development of comparison tools.

See supra footnotes 663 and 664.

1072 gee supra footnote 91.

1073 The proposed instructions prescribed the order of information within each item. See supra footnote 121.
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firms to increase saliency of and direct investor attention to the more relevant disclosures. We
believe the mix of requiring standardized headings and a prescribed order of topics but allowing
some flexibility in the order of presentation within each topic strikes an appropriate balance in
the inevitable trade-off, discussed further below, between the relative benefits and costs of
disclosure standardization versus disclosure flexibility.

The magnitude of the anticipated benefits and costs to retail investors discussed above
will depend on a number of factors, including the extent to which the standardized headings and
prescribed order of information will help increase investors’ understanding about the content of
the relationship summaries, and in what ways such an increase in understanding would affect
their behavior.

2 Prescribed wording

The final instructions include a mixture of limited prescribed wording that firms must
include and requirements for firms to draft their own descriptions that comply with instructions
about topics they must address.’’’* As with any disclosure document, there are inevitable trade-
offs between prescribing specific wording for firms to use (when applicable) and providing
discretion to firms to use their own wording. We describe those trade-offs, as they relate to the
final instructions, below.

The proposed instructions would have required prescribed wording in several items of the
relationship summary, including fees and costs and a comparison section for standalone broker-

dealers and investment advisers. We explained in the Proposing Release that prescribed wording

1074 see generally supra Section 11.A.1 for a discussion of these instructions, comments received on the

proposal, and changes made regarding the amount of prescribed wording.
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for these items could benefit investors through standardization and by improving comparability
across relationship summaries, while at the same time could impose costs on investors if
prescribed wording does not accurately represent a firm’s services.!°”> We are adopting final
instructions that largely eliminate prescribed wording for most of these items and instead permit
firms, within the parameters of the instructions, to respond to the relationship summary items
using their own wording.*°”® We continue to prescribe wording for headings, conversation
starters, and the standard of conduct, as well as a factual disclosure concerning the impact of fees
and costs on investments over time.X%’” However, firms may omit or modify required disclosures
or conversation starters that are inapplicable to their business or specific wording required by the
final instructions that is inaccurate.’’’® Based on feedback from commenters and observations
reported by investor studies and surveys, this change will increase the benefits of the relationship
summary to investors relative to the proposal. Specifically, several commenters suggested that
some of the prescribed wording would not only reduce the accuracy of the information provided
by firms but could also confuse investors about a firm’s offerings, and we have made changes in
light of those comments. We believe the final rules strike an appropriate balance between
comparability between firms and the accuracy and relevance of information contained in

relationship summaries, increasing potential benefits to investors relative to the proposal.

1075 see Proposing Release, supra footnote 5, at Section 1V.B.2.a.

1076 see generally Section 11.A.1.

1077 see generally Section 11.A.1. We discuss the benefitand costs of these items, including related to the

prescribed wording, below, in Section IV.A.c.

1078 see supra footnote 91.
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We nevertheless recognize reductions in benefits relative to the proposal stemming from
this approach. It decreases the degree of standardization of the information which could impact
comparability across relationship summaries, as suggested by some academic research.*?’®
However, to the extent some of the prescribed language in the proposed rules would be
considered “boilerplate” by investors or would not be applicable to a particular firm’s services or
business, the reduction of such prescribed wording in the final rules is not likely to come at a
cost to investors (and in fact is likely to benefit investors). The risk of lower standardization and
comparability also is mitigated because, while not prescribing specific wording, the final
instructions require prescribed topics that all firms must include in each item. For example, in
their description of services, all firms must address monitoring, investment authority, limited
investment offerings, and account minimums.*%®®  Moreover, increased flexibility for firms to
describe their services and offerings relative to the proposal could impose costs on retail
investors if it increases the potential ability of some firms to provide information in a less useful
or clear way in their own words than when required to use prescribed wording,%8*

One section proposed for standalone broker-dealers and investment advisers, which we

referred to as the Comparisons section, had entirely prescribed wording.'°®> We are not adopting

1079 gee generally supra Section 1V.C.

1080 gee generally supra Section 11.A.3.

1081 We also acknowledge there is a risk that some firms could use the flexibility to strategically omit or
obscure information. Such action, however, would risk liability underForm CRS or the antifraud
provisions of the Advisers Act. See, e.g., General Instruction 2.B. to Form CRS.

1082 gee generally supra Section VI for a discussion of the proposed requirements as well as comments
received.
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this proposed section. Additionally, we removed prescribed wording from the proposed
introduction, which would have noted that brokerage and advisory services were distinct.1°%® On
one hand, omission of the Comparisons section potentially could reduce the risk of information
overload for investors. On the other hand, omitting this section might reduce benefits relative to
the proposal by reducing the salience of potentially valuable comparative information available
to retail investors at the point of forming a relationship, particularly if a retail investor does not
review relationship summaries of multiple firms. We have taken specific measures to maintain
some of the benefits we had intended to achieve in the proposed Comparisons section by using
other methods to enable retail investors to continue to view comparative information and access
more general educational information. For example, all firms must provide at the beginning of
the document a link to Investor.gov/CRS, which offers educational information about investment
advisers, broker-dealers, financial professionals and other information about investing in
securities. In addition, dual registrants and affiliated firms that offer their brokerage and
investment advisory services together are required to provide information about both types of
services with equal prominence and in a manner that clearly distinguishes and facilitates
comparison. This instruction applies regardless if they prepare a single relationship summary or
two separate relationship summaries describing each type of service. If dual registrants prepare
two separate relationship summaries, they must cross-reference or link to the other and deliver
both with equal prominence and at the same time. Affiliates offering brokerage and investment

advisory services together have similar presentation and delivery requirements.

1083 gee supra Section I.
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The magnitude of the anticipated benefits and costs to retail investors discussed above
will depend on a number of factors, including the extent to which the specific requirements
regarding wording will help increase investors understanding about the content of the
relationship summaries, and in what ways such an increase in understanding would affect their
behavior.

d. Content

The final instructions require firms to include specific items in the relationship summary.
Below we discuss the anticipated benefits and costs to retail investors from these items.'%®* The
magnitude of these anticipated benefits and costs to retail investors will depend on a number of
factors, including the extent to which the specific items of disclosure will help increase investors
understanding about their potential or current relationships with firms and financial professionals,
and in what ways such an increase in understanding would affect their behavior.

(1) Relationship and Services

The relationship summary requires an overview of the services that the firm provides to
retail investors.1%° The topics that the firm must discuss include principal brokerage and
advisory services, monitoring, investment authority, limited investment offerings, as proposed,
and, new to the adopting release, account minimums and other requirements. The services firms
provide to retail investors vary widely. These differences exist not only between broker-dealers

and investment advisers, but also within different types of broker-dealers and investment

1084 see supra Section I1.B.

1085 gee supra Section Il for a discussion of the requirements and comments received on the proposal.
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advisers. We Dbelieve that this section will increase the transparency, saliency, and comparability
of information about the types of services, accounts, and investments provided by firms, which
should likewise improve matching between firms and retail investors.

We have made some changes from the proposal intended to increase the potential
matching benefit. In particular, instead of using prescribed wording, firms will describe their
services using their own wording. Firms must also describe account minimums, which could
improve matching with the provider and may reduce investor search costs, especially for
investors that fall short of required minimums so that retail investors can be aware of potential
limitations on their initial or continued eligibility for services.!°®® Because all firms must
describe particular topics, we believe investors can also use this information to compare firm
services if they review multiple relationship summaries. We believe the approach of firms using
their own wording to describe their services will increase the benefit to investors relative to the
proposal by allowing firms to provide descriptions that are a better match for their particular
services. This approach also avoids the cost of firms being required to make inaccurate or
confusing disclosures given their specific business models, as raised by commenters.!®”  This
potential increase in benefit, however, comes with attendant potential increases in costs to the
extent that firms do not present the most relevant aspects of their services or their descriptions

are unclear, as discussed in the considerations regarding prescribed wording above. On balance,

1086 Disclosures of account minimums could also help make retail investors more focused on their future

planning needs, for example, by incentivizing them to target minimal future investment levels to reach an
assetvalue level thatwill make lower fees or additional services available from a particular provider.

1087 see, e.g., supra footnote 269.
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we believe that allowing for a description that is accurate and better matched to a firm’s services
likely would be more beneficial and less confusing to investors.

@) Fees and Costs, Standard of Conduct, and Conflicts of
Interest

The relationship summary requires several prescribed questions and required responses
about fees, conflicts of interest, and the standard of conduct.!°®® Some of this information will be
required to be provided to investors for the first time, such as an articulation of the standard of
conduct. Other information, while currently available in various sources, will be presented
centrally in the relationship summary, with links to more detailed, layered information about fees
and conflicts. Additionally, providing retail investors with context for the more detailed
information could potentially pique their interest and lead retail investors to seek more
information about fees and conflicts through the required links. We believe both the information
not previously required and the consolidated summary of information already available
elsewhere will benefit investors by increasing salience, transparency, and comparability, and
reducing information asymmetry compared to the baseline. More specifically, including these
disclosures prominently, in one place, in a digestible manner, at or before the start of a retail
investor’s relationship with a firm or financial professional could facilitate meaningful disclosure
in the relationship summary, as well as conversations between the retail investor and his or her
financial professional, and help the retail investor decide on the types of services that are right

for him or her. In addition, to the extent that the specified conflicts of interest disclosures could

1088 gee supra Section 11 for a discussion of the requirements and comments received on the proposal.

345



draw retail investors’ attention to conflicts, they may improve retail investors’ ability to Select
and monitor firms and financial professionals.
The fees, costs, and conflicts disclosure also potentially has costs for investors. In

particular, and as discussed above,'%8°

the perception that an investor has been warned (via the
disclosure) of a firm’s and financial professional’s potential bias may lead some financial
professionals to believe that they are less obligated to provide unbiased advice. Further, the
standard of conduct and conflict disclosures could make firms and financial professionals appear
more trustworthy and as a result reduce the incentives for retail investors to examine additional
information more carefully. Conversely, a potential cost for investors of such disclosures is that
some investors may mistakenly leave the market for financial services or choose to not engage
with a financial professional because they infer from the discussion of conflicts of interest and
fees that a financial professional could provide bad advice or recommend products that will
reduce their financial well-being. However, the placement of the prescribed standard of conduct
disclosure immediately preceding the conflicts disclosure may alleviate the risk that investors
will overreact to the conflicts of interest disclosure in this manner, because the standard of
conducts disclosure clarifies that the firm or financial professional must act in the nvestor’s best
interest.

We received significant comments about the potential efficacy of the proposed

disclosures related to fees and costs, conflicts, and the standard of conduct, and the ultimate

benefit of such disclosures to investors. Likewise, feedback from investors through surveys and

1089 gee supra footnote 1026 and accompanying text.
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studies and in Feedback Forms revealed confusion about the proposed standard of conduct
section in particular.!%° Results reported in investor surveys and studies also showed that the
proposed conflicts section was rated one of the least useful sections, which may suggest that
some investors did not understand the role of conflicts based on the disclosure as presented by
the sample proposed dual registrant relationship summary.!%®! \We have made several changes
from the proposed relationship summary designed to increase the clarity and salience of the
disclosures, thereby increasing the potential benefit and reducing the potential costs discussed
above relative both to the baseline and the proposal. We also believe the changes will reduce the
risk that investors will not read the section or will misinterpret it, increasing the effectiveness of
these disclosures and therefore the potential benefit.

First, by integrating the section covering fees, costs, conflicts of interests, standard of

conduct, and how representatives are paid, 1%

we believe retail investors may be more primed to
process implications of these disclosures in a more integrated fashion due to their proximity. In
particular, providing these disclosures in the same section could increase the salience of this
information for investors,'°%® both relative to the proposal and the baseline, and may potentially

improve investor cognitive processing of how conflicts of interest can have an impact on the

services and advice provided and costs paid by investors.

1090 gee supra footnotes 475-478 and accompanying text.

1091 gee supra footnotes 522-524 and accompanying text.

1092 gee supra discussion in Section 11.A 4.

1093 This is also consistent with some commenters’ suggestions and the organization of several sample

relationship summaries submitted by commenters. See supra footnote 373 and accompanying text.

347



Second, with respect to fees, the relationship summary requires firms to discuss under
separate question headers (i) the principal fee and the incentive that it creates and (ii) other fees
and costs that the investor will pay. We are requiring firms to summarize, in their own words,
the principal fees and costs that retail investors will incur, including how frequently they are
assessed and the conflicts of interest that they create. We think investors will be better able to
process the implications of the principal fee disclosure through this requirement. Additionally,
requiring firms to describe other fees and costs investors will pay, distinct from the principal fee,
will clarify for investors that they pay not only a principal fee for advice, but also additional fees
and costs. This may potentially prompt investors to use the required link to learn more
information, ask follow-up questions, or monitor for such fees and costs.

Third, the instructions require that the standard of conduct disclosure be placed under the
same header as the summary of firm-level conflicts. The expected benefit of placing these
conflicts of interest and standard of conduct disclosures together is to improve investor
processing of the implications of conflicts of interest disclosure and legal obligations underlying
the particular standard of conduct (i.e., best interest for broker-dealers and fiduciary duty for
investment advisers) as well as to prevent investor misinterpretation of these disclosures. We
continue to prescribe wording for the standard of conduct, which we believe will have greater
benefits than giving firms flexibility to describe the standard of conduct. Unlike other areas
where we are allowing firms to use their own words, the standard of conduct, whether a fiduciary
duty for an investment adviser or Regulation Best Interest for a broker-dealer, applies during the
course of the adviser’s relationship or where a broker-dealer makes recommendations. We also
changed from the proposal the specific wording in an effort to simplify the disclosure relating to

the standard of conduct and thereby increase understanding by investors. We believe reducing
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the length and the complexity of the prescribed wording for the standard of conduct will increase
the salience and comprehension of the required standard of conduct disclosure, because a more
readable and shorter disclosure is less likely to be ignored by investors due to information
overload and limited attention.

While retail investors may benefit from understanding the standard of conduct that firms
and financial professionals are subject to when providing investment advice or recommendations,
discussing the standard of conduct in connection with conflicts of interest may benefit investors
by making it clear that the standard of conduct does not mean that advice is conflict-free.

Regarding the conflicts disclosure itself, we have added a new requirement that if none of
the enumerated conflicts required to be disclosed by the instructions is applicable to a firm, the
firm must select at least one of its material conflicts to describe. This was designed to eliminate
the potential that firms would not have to disclose any conflicts, which would have been costly
to investors if it caused them to believe that the firm had no conflicts. The relationship summary
does not require disclosure of all conflicts but does require firms to include a link to additional
information about their conflicts. We believe this will benefit investors relative to the baseline
by providing sufficient information about certain conflicts to increase their understanding of
incentives generally and potentially inducing them to review the linked information, which also
minimizes the potential for information overload.

Finally, in addition to requiring firm-level conflicts, the relationship summary includes a
separate question and required response about how financial professionals are compensated and
the conflicts of interest those payments create. This disclosure will distinguish firm-level from

financial professional-level conflicts, which we believe will benefit retail investors by helping
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them better understand the role of conflicts and how these conflicts might impact a financial
professional’s motivation when providing investment advice.

Despite the changes to presentation of fees, costs, conflicts, and standard of conduct
relative to the proposal to increase clarity, we recognize the complexity of these issues.
Accordingly, we recognize benefits to investors could be limited by investors’ potential lack of

ability to comprehend the disclosure.%%*

In the extreme, standards of conduct disclosure may
also have a reverse effect of unduly enhancing investor trust in providers because investors may
misperceive providers as holding themselves to a standard higher than legally required, and

1095 Because firms have some

making investors discount the severity of the disclosed conflicts.
flexibility to decide what additional fees and costs to describe and, in the case of a firm with
none of the enumerated conflicts, which conflict to use as an example, benefits could be reduced
to the extent that they choose examples that are not informative to the retail investor.
Additionally, there could be a cost to investors to the extent they believe the enumerated fees and
conflicts in the relationship summary are the only fees and conflicts the firm has, although we
believe that the required wording that explains the summarized conflicts are examples, as well as

the required links to more information about fees and conflicts, mitigate the risk of this

misperception.

1094 gee supra footnotes, 378-382, 475-478, 522-524, and accompanying text, for a discussion of comments

and investorsurvey results on the comparative difficulty for investors to comprehend these disclosures.

1095 gee, e.g., Betterment Letter | (Hotspex), supra footnote 18 (reporting that only 26% of participants

correctly identified as false a statement that broker-dealers are held to a fiduciary standard).
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In addition, referencing academic research on the potential negative effects of conflicts of
interest disclosure, several commenters expressed concerns that the proposed required disclosure
of conflicts of interest in the relationship summary could lead to a “moral license” for financial
professionals to provide even more biased advice and thus take unfair advantage of investors, or
lead investors to fail to discount biased advice, trust their providers even more or make them feel
pressured to remain in a potentially disadvantageous relationship, i.e., the panhandler effect.’%
Despite the changes we have made from the proposal to the required conflicts of interest
disclosure in the final instructions, we acknowledge that there is still some risk for such negative
unintended consequences.

(3) Disciplinary History

As proposed, the relationship summary will contain a section where firms must state in
binary fashion whether or not they have disciplinary history, as well as include a reference to
Investor.gov/CRS, where investors can conduct further search for additional information on
those events.!%®” We have made a change to increase the salience of this information relative to
the proposal by making a separate Disciplinary History section, including its own question and
required response, rather than—as proposed—including it with other content in an Additional
Information section, which should increase any benefits or costs relative to the proposal.

The primary benefit of the disciplinary history disclosure relative to the baseline is that

investors will be alerted to a potential need to search and review their provider’s disciplinary

109 See, e.g., Better Markets Letter; AARP Letter; Warren Letter; CFA Letter I; see also supra Section IV.C
for a discussion of moral license.

1097 see supra Section 11.B.4 for a discussion ofthe requirements and comments received on the proposal.
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information and will have a mechanism to find more information about any disciplinary history.
Although this information already exists publicly, clearly linking to Investor.gov/CRS for further
information about disciplinary history at the time investors are selecting a firm or financial
professional will help retail investors know where to find additional information about those
events, which should reduce search costs and is an improvement relative to the baseline.!°%® The
conversation starters also will provide investors with a cue to the importance of understanding
the disciplinary history and could trigger more information gathering and ultimately more
effective cognitive processing of this disclosure. As a result, an investor may choose to not
engage a firm or financial professional if the disciplinary history is considered to be too
problematic, or, if an investor chooses to proceed with a provider that has some concerning
disciplinary history, awareness of those events could provide incentives to the investor to
monitor his or her account more carefully than if she were not aware.

The potential cost is that investors may overreact to the “yes” or “no” response reported
in the Disciplinary History section. Investors may attribute the disciplinary history of one or few
financial professionals at a firm to the entire firm, and thus choose not to select a provider that
could be a good match for them (for example, a larger firm with more employees and thus a

)1099

greater likelihood of disclosable events or avoid hiring a financial professional altogether.

Retail investors may also misinterpret a higher baseline rate of disciplinary history for broker-

1098 See, e.g., RAND 2018, supra footnote 13 (when investors were asked why they would not look up

disciplinary history, 37% of all respondents indicated that they did not know where to get the information,
whereas 19% of all respondents indicated that it would take too much time or effort).

1099 see supra Section I1.B.4.
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dealers than for investment advisers, given that the scope of events that trigger a disclosure event
is arguably broader for broker-dealers than for investment advisers.'*°° As a result, retail
investors may avoid choosing a broker-dealer, even when such a relationship would be a better
match for the investors. Relatedly, investors may over-rely on lack of disclosure of disciplinary
history as evidence of more ethical conduct; however, lack of such disclosures may be due to
unrelated factors such as a comparatively short history of a particular firm or fewer employees
(and thus less likelihood of having employees with disclosable events). However, the risk of
some investors misinterpreting, or over-relying on, the disciplinary history should be mitigated to
the extent firms or financial professionals provide more information about and encourage retail
investors to ask follow-up questions regarding the nature, scope, or severity of any disciplinary
history. On balance, we believe the benefits to investors from including the disclosure on

1101

disciplinary history, as discussed abowve, justify any potential negative effects.

4) Additional Information

The relationship summary will conclude with a section where registrants will let investors
know where investors can find additional information about their services and request a copy of
the relationship summary, which should benefit investors relative to the baseline by providing
1102

this general resource, in addition to the links or references provided throughout the document.

In a change from the proposal, the Additional Information section eliminates the proposed

1100 See id.

1101 This view is supported by survey evidence that suggests that investors considerdisciplinary history to be an

important factor when searching for a provider of investment advice. See supra footnote 996; see also
supra footnotes 566 and 567.

1102 gee supra Section 11.B.5 for a discussion ofthe requirements and comments received on the proposal.
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requirement to provide information on how investors should report complaints about their
investments, accounts, or financial professionals. Instead, we are requiring a conversation starter
on whom investors should contact about their concerns. The benefit of this approach is that it
improves readability of the form by reducing prescribed wording and potentially facilitates a
conversation between investors and their financial professionals; the cost of this approach is that
some investors will not have access to direct instructions on how to report their complaints.
Finally, investors with limited or no access to internet (e.g., due to costs of internet access or due
to a disability) will also benefit from a requirement that firms provide a number through which
retail investors can request up-to-date information or a copy of the relationship summary.
(5) Conversation Starters

Disclosures currently required by investment advisers and broker-dealers generally do not
have suggested questions for investors to ask their financial professional. The relationship
summary will require firms to incorporate suggested follow-up questions for the investor to ask,
which the instructions refer to as “conversation starters.”*%3

Conversation starters should benefit investors relative to the baseline by improving the
potential to match investors with providers that provide services more suitable to the investors’
preferences and needs. We believe that this is accomplished through enabling the investor to be
more engaged, potentially assisting the investor with comprehension of relevant disclosures, and

assisting the investor in receiving more personalized information than the firm-level disclosure

documents, such as Form ADV or documents issued by broker-dealers. That is, to the extent that

1103 gee supra Section 11.B.2.c for a discussion ofthe requirements and comments received on the proposal.
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these conversation starters promote more transparency and better communication between
investors and financial professionals, retail investors are more likely to understand the
information and select the right firm or financial professional to meet their preferences and
expectations. In addition, to the extent the conversation starters help increase investors’
engagement in a selected relationship it may also increase their monitoring of their relationship
and more critically evaluate any advice or recommendations they receive. However, a closer
personal engagement between retail investors and financial professionals may cause some
investors to feel social pressure to act on the advice or recommendations of the professional due

to a panhandler effect,**%*

which may attenuate some of the benefits of the conversation starters.

A potential cost associated with the conversation starters is that the particular required
questions may anchor the attention of retail investors to those prescribed questions and reduce
the likelihood that they would explore other potential questions that could be important to them
based on their individualized circumstances. In response, we have reframed the proposed
questions, which were at the end of the proposed relationship summary as “Key Questions,” and
instead have integrated them within the relevant information item throughout the relationship
summary to reduce the risk that investors only focus on this set of questions in their

discussions.19°

Moreover, many of the conversation starter questions are broad and open-ended,
which could further mitigate the risk of investors’ anchoring on the content of these questions at

the expense of the other disclosures in the relationship summary.

1104 gee supra footnote 1028 and accompanying text.

1105 gee supra Section I1.A 4. for discussion on conversation starters.
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As pointed out by one commenter, unless the “Key Questions” in the relationship
summary are provided to investors in advance, some retail investors may entirely ignore these
questions.’*%  As discussed above, the final rules incorporate the questions as “conversation
starters” directly in the different sections of the relationship summary, which should increase
their salience and reduce the risk of them being ignored by investors compared to the proposal.
In addition, because the relationship summaries will be available to investors online on firms’
websites or through Investor.gov/ICRS, the relationship summaries may be downloaded and
accessed by some investors prior to meeting a financial professional, which would give such
investors the opportunity to review the conversation starters before meeting a financial
professional.

e. Filing, Delivery, and Updating Requirements
(1) Filing Requirements

The final instructions require firms to file their relationship summaries with the
Commission (using IARD, Web CRD®, or both, as applicable), and make their relationship
summaries available on their websites. In addition to firms’ websites, firms’ most recent
relationship summaries will be accessible to the public through IAPD and BrokerCheck, public
interfaces of IARD and Web CRD®, respectively. Investors also will be able to use the
Commission’s website Investor.gov, which has a search tool on its main landing page and at
Investor.gov/CRS that links to BrokerCheck and IAPD. If investors prefer, they may request

copies of firms’ relationship summaries by calling the numbers that firms must include in their

1106 See CFA Institute Letter .
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relationship summaries. We expect that making firms’ relationship summaries accessible in
these ways should reduce investor search costs in connection with selecting investment firms or
financial professionals. We also believe that retail investors could benefit from their ability to
access the relationship summaries independently through the companies” websites, BrokerCheck,
IAPD, or Investor.gov prior to any contact with a financial professional. Such access could
increase retail investors’ understanding about differences between firms and financial
professionals even before approaching a particular firm or financial professional, which could
reduce search costs for investors early on in the search process and further reduce the risk of a
mismatched relationship. The online availability of the relationship summaries will also enable
investors who are currently not participating in the market to become better informed about the
market for financial advice and the particular relationships provided without the need to incur the
cost of actively contacting a firm or financial professional, which may ultimately encourage them
to seek out a relationship with a provider.

In addition, the online availability of the relationship summaries in central locations and
the machine-readable headers of the summaries will allow third-party data aggregators to more
easily collect relationship summaries and facilitate the development of comparison tools for the
investing public. To the extent such tools and metrics are developed, it could facilitate investors’
searches by helping them narrow the set of available financial service providers to those that are
most likely to provide a good match. However, the benefits to investors from the development
of such tools will be mitigated by any fees charged by third-party aggregators for access to the

tools.
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2) Delivery and Updating Requirements
Firms will deliver a relationship summary to each new or prospective retail investor
based on the initial delivery triggers specific to investment advisers, broker-dealers, and dual

registrants. 1%’

Firms also must deliver the relationship summary to existing clients and
customers who are retail investors in certain circumstances.*!°® For these existing clients and
customers, the final rules require that firms deliver the relationship summary (including updates)
in a manner consistent with the Commission’s electronic delivery guidance and the firm’s
existing arrangement with that client or customer.!%°

Because retail investors may face substantial switching costs when they move from one
financial professional to another, the benefits associated with finding a good match may be
particularly significant. Accordingly, investors’ benefits should increase in accordance with
their ability to understand and compare relationship summaries, which may take time. We
recognize that, as some commenters noted, if a financial professional delivers the relationship
summary at the time of service, retail investors may not have sufficient time to thoroughly
evaluate the financial professional or may have already made a preliminary decision to engage
the particular financial professional by the time they receive the relationship summary. As

discussed above, however, there are compliance uncertainties and other costs associated with

requiring a relationship summary be delivered at first contact or requiring a waiting period, as

1107 see supra Section 11.C.3.b.

1108 gee supra Section 11.C.3.c.

1109 gee supra Section 11.C.3.a.
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suggested by some commenters.*1% First contact between an investor and a financial
professional may include circumstances that are not limited to the seeking of investment advice,
such as business interactions for other purposes or social interactions. In addition, as noted by
commenters, a waiting period may prevent investors from meeting certain deadlines.**** As we
discuss above, the availability of relationship summaries online may mitigate the concern that
retail investors will not have enough time to review them, to the extent that it provides retail
investors an opportunity to compare firms before contacting them to obtain services.

We expect that the rules regarding form of delivery—electronic or paper—generally will
be beneficial for retail investors relative to the baseline by enabling a form of delivery that is a
good match for the particular retail investor. For retail investors who prefer electronic delivery,
electronic forms of delivery should facilitate both the engagement with and the processing of the
disclosed information, particularly the required and optional hyperlinks and other features. For
the investors who prefer paper documents, paper delivery should result in greater likelihood of
the investor paying attention to the relationship summary disclosures. We believe that
maintaining the mode of delivery consistent with the way information was requested for new
customers and consistent with existing arrangements for existing customers will help to further
ensure that the investors will not miss and will process the information contained in the
relationship summaries. Customers requesting the relationship summary in paper format may be

less likely to access the additional information available through the electronic means of access

1110 gee supra footnotes 720-724 and accompanying text.

111 gee supra footnote 719 and accompanying text.
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discussed above, which could result in their inability to process potentially important additional
information.

We also believe that existing clients and customers of broker-dealers and investment
advisers that are retail investors will benefit from the requirement that firms deliver the
relationship summary again if they: (i) open a new account that is different from the retail
investor’s existing account(s); (i) recommend that the retail investor roll over assets from a
retirement account into a new or existing account or investment; or (i) recommend or provide a
new brokerage or investment advisory service or investment that does not necessarily involve the
opening of a new account and would not be held in an existing account, for example, the first
time purchase of a direct-sold mutual fund or insurance product that is a security through a
“check and application” process, i.e., not held directly within an account.

This requirement should have the benefit of increasing retail investors’ attention to
disclosures provided in the relationship summary and the implications of new services or account
options at the time of that decision. Additionally, the instructions require firms to update their
relationship summaries to existing retail clients or customers if the existing relationship summary
becomes materially inaccurate, which would include information that is materially outdated or
materially incomplete. Firms must communicate the changes by delivering the amended
relationship summary or by communicating the information through another disclosure that is
delivered to the retail investor. Firms delivering the amended relationship summary must
highlight the most recent changes by, for example, marking the revised text or including a
summary of material changes and attaching the changes as an exhibit to the unmarked amended
relationship summary. Investors should benefit from receiving updated relationship summaries

under these circumstances because this information is relevant to the decision of whether to enter
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into new services or continue existing services, based upon whether the new or existing services
match or continue to match their preferences and expectations. The requirement to attach
revised text or a summary of material changes to the amended relationship summary should
benefit retail investors by helping them to process the new information quickly. However, we
recognize that to the extent that retail investors with established financial professional
relationships tend to remain in such relationships, it may attenuate the benefits of receiving the

relationship summary again.

2. Broker-Dealers and Investment Advisers (Registrants)
a. Benefits to Registrants

Beyond benefits to retail investors, we also expect broker-dealers and investment advisers
potentially to benefit from the relationship summary. Some retail investors, who could benefit
from obtaining advice and other services from financial professionals, currently may choose to
stay out of the market for financial services because they do not understand what type of firm or
financial professional they require. The relationship summary may provide a clear and concise
document that may draw new investors to the market. If the relationship summary draws new
retail investors to the market for financial services, both broker-dealers and investment advisers
may gain new customers and clients, respectively. An increase in new retail investors could
enhance revenues for firms and financial professionals, although firms and financial
professionals could also bear additional costs, which are discussed below.

Moreover, the relationship summary could provide additional benefits to firms and
financial professionals by improving the efficiency of the search process in the market for

financial advice. For example, retail investors will be able to access and obtain relationship
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summaries for any number of firms online, including both broker-dealers and investment
advisers. To the extent investors use this feature at the start of their search for a firm, they are
more likely to optto approach only firms that ex ante meet their preferences and expectations.
Thus, broker-dealers and investment advisers may be less likely to expend time and effort
meeting and discussing their business model and services with prospective customers and clients,
who are seeking a different kind of relationship and that would ultimately not engage in a
relationship with the firm or financial professional. Instead, firms and financial professionals
can devote their efforts to acquiring customers and clients that are more likely to contract for
their services. In addition, to the extent the relationship summary leads to fewer retail investors
entering or remaining in a mismatched relationship that does not meet their expectations, it may
benefit firms by reducing costly customer complaints and arbitrations.

While some commenters suggested that brokers have incentives to provide ineffective

disclosures,'*?

academic studies show that sellers can benefit from better disclosure of product
quality information to the buyers, and competitive sellers thus have incentives to disclose better
information.*** While some disclosure documents may contain topics of material that investors

may not understand or prioritize, the relationship summary has been designed to focus on issues

already identified by retail investors to be of first-order importance with respect to their

1112 gee, e.g., CFA Letter; Warren Letter.

1113 steven Tadelis & Florian Zettelmeyer, Information Disclosure as a Matching Mechanism: Theory and
Evidence from a Field Experiment, 105 AM. ECON. REV. 886 (2015); see also Tao Zhang, et al.,
Information disclosure strategies for the intermediary and competitive sellers, 271 EUR. J. OPERATIONAL
RES. 1156 (2018).
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[,111 such as fees and costs, conflicts of interest, and

relationship with their financial professiona
disciplinary history of firms and financial professionals, among other items.!*'® Further, the
relationship summary is intended to be clear, concise, and readable, while permitting firms the
flexibility to provide information pertinent to their business model and services offered. Finally,
firms may benefit from providing more clear and understandable disclosures to the extent it will
facilitate a more efficient matching process with prospective investors. Firms could also bear

potential legal liability***°

and reputational costs as a result of providing potentially less
transparent disclosures. For these reasons we believe registrants will generally have incentives
to use the discretion permitted in the final instructions to design a relationship summary that is
effective at informing retail investors about the nature of their business and offerings.

The magnitude of the anticipated benefits discussed above will depend on a number of
factors, including the extent to which investors” will change their behavior as a result of
receiving the relationship summary and how firms and financial professionals will react to such a
change. Given the number and complexity of assumptions that would be required to be able to
estimate how the relationship summary will affect investors’ understanding and their decision-
making, and the lack of data on relevant characteristics of individual firms and their prospective

and existing retail investors, the Commission is not able to meaningfully quantify the magnitude

of these anticipated benefits.

1114 RAND 2018, supra footnote 13 (survey results re: importance of each topic to respondents).

115 gee supra Section IV.B.3b.

1116 See supra footnotes 92-105 and accompanying text (discussing the parameters for the scope of information
expected within the relationship summary and the antifraud standard as applied to the relationship

summary).
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b. Costs to Registrants

The final rule will also impose costs on affected broker-dealers and investment advisers,
including: costs associated with preparation, filing, delivery, and firm-wide implementation of
the relationship summary; costs of the associated recordkeeping rules; and as well as training,
monitoring, and supervision for compliance. We expect that these costs may differ across firms
depending on their type (broker-dealer or investment adviser), size, and complexity of business.
We discuss these costs in more detail below. The Commission has, where possible, quantified
the costs expected to result from the final rules in the analysis below. However, we are unable to
quantify some of the potential costs discussed below, because of the number and complexity of
assumptions that would be required to be able to estimate how the relationship summary will
affect investors’ understanding and choice of financial services provider and the lack of data on
relevant characteristics of individual firms and their prospective and existing retail investors.

(1) Preparation, Implementation, and Content

Registrants will incur costs in connection with preparing and implementing the
relationship summary. With respect to aggregate compliance costs, as discussed in more detail
below, some commenters suggest these costs could be high.***” One commenter provided a
survey of financial professionals that indicate that 79% of survey participants agree that

implementation costs may be higher at first but will likely lessen over time, and 40% of firms in

7 Seeinfra Sections V.A.1 and V.D.1 for examples of commenters discussing the costs.
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the same survey anticipate moderate or substantial time to implement the requirements of Form
CRS (and Regulation Best Interest).!8

Broker-dealers currently are not required to prepare a consolidated disclosure document
for their customers similar to the Form ADV, Part 2A brochure and may incur comparatively
greater costs in preparing the relationship summary than investment advisers, given that
investment advisers can draw on their experience with preparing and distributing Form ADV
Part 2A. The Commission believes that costs of preparation would also fall differently across
firms with relatively smaller or larger numbers of retail investors as customers or clients. For
example, to the extent that developing the relationship summary entails a fixed cost, firms with a
relatively smaller number of retail investors as customers or clients may be at a disadvantage
relative to firms with a larger number of such customers or clients since the former would
amortize these costs over a smaller retail investor base.

The relationship summary requires the use of standardized headings in a prescribed order,
while permitting some flexibility in other aspects of the relationship summary’s wording and
design within the parameters of the instructions. There is a trade-off in terms of preparation
costs to registrants between requirements that prescribe specific wording and formats for
disclosures and requirements that do not provide any prescribed language and format. For
example, we would expect that the more extensively the relationship summary would rely on

prescribed format and wording, the lower the preparation costs for providers, because there

1118 See CCMC Letter (Survey conducted by FTI Consulting of 30 individuals at 15 broker-dealers and dually-

registered firms representing $23.1 trillion in assets undermanagement and administration (AUM/AUA),
and 78.54 million investment accounts).
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would be less need for them to devote resources to construct their own format and wording. On
the other hand, the more extensively the relationship summary would rely on prescribed format
and wording, the more likely it would turn into a “one-size-fits-all” document with largely
boilerplate language, and firms would lose the benefit of being able to more precisely and
accurately describe their own business and offerings to investors. We believe the final
instructions strike an appropriate balance in this trade-off, with some higher-level prescribed
format and language, such asthe standardized language and order of headings, while firms
generally will be able to (and have to) choose their own wording and organization of the required
information under each heading.

The final instructions provide for more flexibility than the proposed instructions. We
acknowledge that this change could increase certain compliance costs relative to the proposal, as
firms will have to develop more of their own wording and organization of the information that is
required to be included. However, the flexibility permitted by the final instructions is mainly in
terms of the wording while the topics and sub-topics of information that are required to be
discussed are largely proscribed. This narrows the field of subjects that firms could choose to
discuss and potentially mitigates the cost increase from additional flexibility. Moreover, we
believe that the expected benefits of this additional flexibility justify this cost increase. In
particular, we expect this change from the proposal to benefit firms by allowing them to more

accurately describe their services and offerings to retail investors.'**® We also expect the

1119 See, e.g9., SIFMA Letter requesting greater flexibility for this reason (stating that “greater flexibility is

needed to accommodate various business models, given that different firms offer different products and
services”).

366



additional flexibility to benefit both firms and retail investors to the extent it results in
disclosures that are more engaging and useful to investors and mitigates the possibility of a
mismatch. In addition, several commenters requested greater flexibility to provide accurate
descriptions of their business models and services, noting the potential for liability for prescribed
disclosures in the proposal that might not be accurate for a particular registrant’s business. 2
Some topics, however, will require firms to use prescribed wording, such as the headings,
conversation starters, statement of their legal standard of conduct, and two statements related to
fees and costs, for the reasons generally discussed in Section I1.A.1.112

In a change from the proposed instructions, the final instructions encourage rather than
require dual registrants and affiliates to prepare one single relationship summary, but also allow

them to instead prepare two separate relationship summaries. %2

In addition, if firms prepare
one combined relationship summary, the final instructions required them to employ design
elements of their own choosing to promote comparability, rather than the two-column format, as
prescribed in the proposed instructions. This increased flexibility in presentation relative to the
proposal can benefit dual registrants and affiliates because it allows them to design disclosures
more suitable to their business models. For example, a firm which generally is marketing both

sides of its business to retail investors may find it less costly and/or more beneficial to provide a

combined summary. However, dual registrants for which either the brokerage or investment

1120 gee generally footnotes 76-83 and accompanying text.

1121 gee supra footnotes 85-90 and accompanying text.

1122 gee supra Section II.A 5.
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advisory side of their business is not generally marketed to most customers or clients may find it
more beneficial to provide two separate relationship summaries. If a firm chooses to prepare two
distinct relationship summaries, it may incur an extra cost of preparing the second summary, but
we expect firms will only elect to prepare two separate summaries if they believe the benefits of
separate summaries justify such additional preparation costs.

Beyond the more general costs discussed above from the prescribed formatting and
wording requirements, some specific requirements may be costly for certain firms. For example,
because the relationship summary requires information to be organized by standardized headings
in a prescribed order, some firms may find it difficult to effectively present the most salient
information specific to their business and services. As such, certain firms may incur costs
associated with trying to fit their business model and other relevant information into the
standardized headings. This is mitigated by the fact they have flexibility to present the required
sub-topics of information in the order of their choosing within each subtopic and by firms’
ability to omit irrelevant information. Firms and financial professionals also may bear costs in
providing additional information to potential or existing investors to clarify any information that
is salient to their business but does not fit into the standardized headings of the relationship
summary. These costs are mitigated by firms’ ability to supplement their relationship summaries
with cross-references or hyperlinks to additional information.

The page limit for the relationship summary also has potential costs, particularly for firms
with complex business models, even under the increased flexibility provided by the final
instructions, because they would have to distill the complexity of their business into the same

space as less complex firms. The use of layered disclosure, through mediums such as hyperlinks,
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will permit firms to provide more detailed information that may ameliorate this cost to some
extent, while still adhering to the formatting requirements of the relationship summary.

Firms will also incur costs associated with the production and verification of information
in the relationship summary. Although some of the information that will be summarized in the
relationship summary is contained in other disclosures that firms already provide, firms will bear
the cost of editing this information for the relationship summary and cross-referencing or
hyperlinking to additional information. For example, to the extent that some firms do not
already have in place a concise description of how fees, costs, conflicts, and standards of conduct
are potentially connected, that also will allow for meeting the relationship summary’s space
constraints, firms will have to expend time and effort to develop an accurate, clear, and concise
description of these items, written in plain English, for insertion into the relationship summary,
and cross-referencing or hyperlinking to additional information about these items. These costs
may be larger for broker-dealers than for investment advisers, who can directly draw on the
disclosures of fees, costs, and conflicts they have to provide to retail investors in Part 2 of Form
ADV. Also, to the extent the costs of developing this section have a fixed component, the
relative burden of developing this section may be higher for smaller firms. On the other hand,
smaller firms are likely to have fewer types of fees, costs, and conflicts to report compared to
larger firms, potentially making it less burdensome for them to summarize the required
information.

In addition, the relationship summary requires “conversation starters” as part of each
section, and the conversation starters must be highlighted through text features to improve their
prominence relative to other discussion text. Firms will incur costs associated with the

conversation starters, particularly with respect to preparation and training on how financial
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professionals provide accurate and complete responses to the “conversation starters” when asked.
We do not have access to data and information that would allow us to estimate these costs to
firms, but we expect them to be comparatively greater for firms with more complex business, a
wider range of offered services and products, because training and supervision costs for such
firms could be more extensive. For firms that provide automated investment advisory or
brokerage services, those firms will incur burdens to prepare answers to each conversation starter
question and make those available on the firm’s website (while providing in the relationship
summary a means of facilitating access, e.g., by providing a hyperlink, to that section or
page).“23

We also anticipate that firms will bear some costs in the production of the electronic
format as well as other graphical elements, such as charts and tables, which may make important
information more salient to investors. Smaller firms may disproportionately incur costs
associated with electronic and graphical formatting, particularly if they do not have an existing
web presence or currently produce brochures or other disclosures that make use of graphical
formatting. However, because the final instructions encourage, but do not require electronic
formatting and graphical, text, and online features, firms would only bear these costs if they
expected these features to provide benefits that justify these costs.

Finally, there could also be some indirect costs to firms from some of the required

content in the relationship summary. In particular, to the extent that including disciplinary

history information in the relationship summary increases the propensity of retail investors to

1123 gee suprafootnote 184
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consider this information when selecting firms and financial professionals, firms that affirm they
have one or more reportable disciplinary events may face a loss in competitiveness compared to
firms that have no event to report. This can in particular be costly for firms that have few or less
serious disciplinary events that may be overlooked by investors that do not research the nature of
the disciplinary history in more detail.!** We also recognize larger firms might be more likely
to incur such competitive costs, because larger firms are more likely to have at least one
reportable disciplinary event than smaller firms. Similarly, holding size constant, older firms, by
virtue of having a longer business history, are more likely to have one or more reportable events
than younger firms. Although we acknowledge the potential for firms to incur competitive costs
from having to affirm they have reportable disciplinary history, those costs are justified by the
potential benefits to investors from this disclosure, as discussed above.
2 Filing, Delivery, and Updating Requirements

As proposed, the final instructions require firms to file their relationship summaries with
the Commission and make them available on firms’ publicly available websites, if they have one.
The relationship summary must be filed in a text-searchable format with machine-readable
headings. Further, the final instructions will require investment advisers to file their relationship
summaries using IARD, as proposed; however, the final instructions—in a change from the
proposal—will require broker-dealers to file through Web CRD® instead of EDGAR. This
should reduce overall burdens relative to the proposal as broker-dealers already have extensive

experience filing on Web CRD®, which is more accessible for broker-dealers. As proposed, dual

1124 Commenters raised similar concerns. See supra footnote 586 and accompanying text.

371



registrants will be required to file on two systems. Instead of filing on EDGAR and IARD, as
proposed, dual registrants will be required to file using both Web CRD® and IARD. We
recognize that requiring dual registrants to file using both Web CRD® and IARD may be more
costly than filing through just one system; however, we believe that any such cost is justified to
ensure a complete and consistent filing record for each firm and to facilitate the Commission’s
data analysis, examinations, and other regulatory efforts.

As discussed abowve, the firms that deliver relationship summaries electronically must do
so within the framework of the existing Commission guidance regarding electronic delivery.*'?
With respect to initial delivery of the relationship summary to new or prospective investors, firm
are required to deliver the relationship summary in a manner consistent with how the retail
investor requested information, consistent with the Commission’s electronic delivery

1126

guidance. Flexibility in the method of delivery, consistent with Commission guidance, could

promote efficiency by allowing firms to communicate with retail investors in the same medium

by which they typically communicate other information.*'?’

Regardless of the method of
delivery (e.g., paper or electronic delivery), firms will incur costs associated with delivering the
relationship summary to retail investors.

Moreover, requiring firms to make a copy of the relationship summary available upon

request without charge will require firms to incur costs. For example, firms that provide a paper

1125 gee supra Section 11.B.3 and footnote 678.

1126 gee supra footnotes 679-681 and accompanying text.

1127 see supra Section 11.B.3 and footnote 680.
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version of the relationship summary to retail customers that request it will incur printing and
mailing costs when such requests are made. Further, firms may incur additional costs associated
with systems for tracking customer delivery preferences.

Firms will also incur costs for updating and filing the relationship summary within 30

1128 Firms could communicate

days of whenever any information becomes materially inaccurate.
this information by delivering the amended relationship summary or by communicating the
information another way to the retail investor. For example, if an investment adviser
communicated a material change to information contained in its relationship summary to a retail
investor by delivering an amended Form ADV brochure or Form ADV summary of material
changes containing the updated information, the ability to disclose material changes by
delivering another required disclosure containing the updated information should mitigate the
cost of the requirement to communicate updated information in the relationship summary to
investors. Firms could also incur costs to keep records of when the initial or updated relationship
summary was delivered; however, we believe that firms will be able to leverage their current
compliance infrastructures in maintaining such information.

The Commission anticipates that the costs associated with delivery for an average broker-
dealer or average dual registrant will be higher than the costs for the average investment adviser.
As Table 1 and Table 3 in Section IV.A.1 indicate, broker-dealers maintain a larger number of

accounts than investment advisers; therefore, delivery costs for broker-dealers could exceed

those of investment advisers, if the number of accounts is a good indicator of the number of retail

1128 Along this line, firms could also incur some costs in modifying certain referenced disclosures per the

parameters of General Instruction 3.B to Form CRS.
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investors.*'?°  Similarly, given that the average dual registrant has more customer accounts than
the average investment adviser, and that the preparation of relationship summaries and any
updates for dual registrants may require more effort than for standalone broker-dealers or
investment advisers, the compliance costs could be larger for those firms.

Firms will be required to deliver the relationship summary to retail investors. The final
instructions have adopted a definition of retail investor that is similar to the definition of retail
customer in Regulation Best Interest, but differs to reflect the differences between the
relationship summary delivery requirement and the obligations of broker-dealers under
Regulation Best Interest, including that the retail investor definition covers prospective as well as
existing clients and customers and natural persons who seek services from investment advisers as
well as broker-dealers. This definition of retail investor relative to the proposal may reduce
uncertainty for broker-dealers and investment advisers about which customers should obtain
relationship summaries. We do not believe this changes the scope of retail investors that will
benefit collectively from the final rules.

(3) Recordkeeping Amendments

As adopted and discussed above, firms will be required to make and preserve records of
each version of their relationship summary and each amendment filed with the Commission.
Firms will also be required to make and preserve a record of the dates that each relationship

summary was given to any client, customer, or prospective client or customer who subsequently

1129 The Commission is unable to obtain from Form BD or FOCUS datainformation on broker-dealer numbers

of customers, and instead, is only provided with the number of customer accounts. The number of customer
accounts will exceed the number of customers as a customer could have multiple accounts atthe same
broker-dealer.
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becomes a client or customer and such records will be maintained in the same manner, and for
the same period of time, as other books and records under the applicable recordkeeping rules. As
previously discussed, commenters stated that they believe the requirement to maintain records of
the dates that the relationship summary was given to prospective clients or customers may
impose significant and unnecessary costs and burdens.*3® Commenters stated that firms do not
have compliance and recordkeeping systems in place that could, without substantial and costly
modification, maintain records of related to prospective clients or customers who might not
become actual clients or customers of the firms for weeks, months or years after firms begin
communicating with such individuals. As an alternative, commenters suggested that firms only
be required to maintain a record of the most recent date they delivered the relationship summary
to a prospective client that becomes an actual client preceding the opening of an account.
Commenters suggested only requiring a record that the relationship summary was delivered at
account opening or when a retail investor becomes an investment advisory client.

The inclusion of the recordkeeping requirements in the amended rules will impose costs on firms
in the form of revised recordkeeping policies and procedures and possible modifications to their
recordkeeping systems. The record requirements, however, may be less burdensome if their
recordkeeping and compliance systems are already capable of creating and maintaining records
related to communications with prospective clients. For example, investment advisers are
required to keep similar records for the delivery of the Form ADV Part 2 brochure and broker-

dealers are subject to comparable recordkeeping requirements with respect to communications

1130 gee, e.g., Edward Jones Letter.
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and correspondence with prospective retail investors.!*** Further, these recordkeeping
requirements may benefit firms by assisting them in monitoring their compliance with the
relationship summary delivery requirements. Finally, these records will facilitate the
Commission’s ability to inspect for and enforce compliance with the relationship summary
requirements.

4) Estimates of certain compliance costs
Although we are unable to quantify all costs discussed above, we quantify certain direct
compliance costs based on the estimates developed for the purpose of the Paperwork Reduction
Act analysis in Section V. These costs, which we discuss below, are estimated separately for
investment advisers and broker-dealers that are required to prepare and file a relationship
summary. We note that all aggregate cost estimates for either category of firms include the 318

dually registered firms.*!3?

In addition, the costs estimates are calculated for the average
investment adviser or average broker- dealer. We recognize that the actual compliance costs
burdens for some firms will exceed our estimates and the burden for others will be less because
firms vary in the size and complexity of their business models.

First, we quantify certain one-time costs associated with the initial preparation and filing

of the relationship summary. The cost burden for an average investment adviser to inttially

prepare and file the proposed Form CRS for the first time is estimated to range between

1131 gee supra footnote 810.

1132 gee supra footnote 863 and accompanying text.
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approximately $5,460 and $9,165, depending on the extent to which external help is used.'!3*
The estimated aggregate non-amortized combined internal and external costs for all current
investment advisers of initially preparing and filing the relationship summary will be
approximately $65.3 million. **** In addition, based on IARD system data, the Commission
estimates that each year approximately 656 newly investment advisers will be required to
prepare and file the relationship summary with us.}*®® The aggregate non-amortized initial
preparation and filing costs of the relationship summary for these new investment advisers is
estimated to be approximately $5.2 million.}*3®  Similarly, for broker-dealers, the cost to an
average broker-dealer for preparing Form CRS for the first time is estimated to range between

approximately $10,920 and $14,625.1*%" We estimate the aggregate non-amortized aggregate

133 The lower end estimate is based on the assessment that, without additional external help, it will take an

average investment adviser 20 hours to prepare the relationship summary for the first time, see infra
Section V.A.2.a. We assume that performance of this function will be equally allocated between a senior
compliance examiner and a compliance manager at a costof $237 and $309 per hour, (see infra footnote
1232 for how we arrived at these costs). Thus, the cost for one investment adviser to produce the
relationship summary for the first time is estimated at $5,460 (10 hours x $237 + 10 hours x $309 = $5,460)
if no external help is needed. In addition, we estimate that if the investment adviser needs external help, the
average costtoan investment adviser for the most expensive type of such help (i.e., compliance consulting
services) would be $3,705, see infra footnote 1239, which brings the total cost to $9,165.
1134 We estimate that the aggregate internal cost of initial preparation and filing of the relationship summary for
existing investmentadvisers is $44,963,100 (= $5,460 per investment adviser x 8,235 existing investment
advisers). The aggregate external cost for existing investment advisers is estimated to be $20,371,331. See
infra Sections V.A.2.a and V.A.2.b for more detailed descriptions of how we arrived at these estimates.
1135 gsee infra footnote 1227 and accompanying text.

1136 We estimate that the aggregate internal cost of initial preparation and filing of the relationship summary for

expected newly registered investmentadvisers is $3,3,581,760 (= $5,460 per investment adviser x 656
expected new investment advisers). The aggregate external cost for expected new investment advisers is
estimated to be $1,622,780. See infra Sections V.A.2.a and V.A.2.b for more detailed descriptions of how
we arrived at these estimates.

137 The lower end estimate is based on the assessment that, without additional external help, it will take an

average broker-dealer 40 hours to prepare the relationship summary for the first time, see infra Section
V.D.2.a. Weassume that performance of this function will be equally allocated between a senior
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combined internal and external costs to all current broker-dealers of initially preparing and filing
the relationship summary will be approximately $38.8 million.***® We do not expect any new
broker-dealer firms based on the secular decline in broker-dealer firms we have seen in recent
years.113°

Firms will also incur one-time costs of the initial delivery of relationship summaries to
their existing retail investors. We expect the non-amortized initial delivery costs to be
approximately $4,941 for the average investment adviser. 124% In total, we estimate that the
aggregate non-amortized initial delivery costs to existing retail investors will be approximately

1141

$40.7 million for all current investment advisers, and $3.2 million for newly registered

investment advisers.1**? For the average broker dealer, we expect costs for the initial delivery to

compliance examiner and compliance manager at a costof $237 and $309 per hour, respectively (see infra
footnote 1365 for how we arrived at these costs). Thus, the cost for one broker-dealer to produce the
relationship summary for the first time is estimated at $10,920 (20 hours x $237 + 20 hours x $309 =
$10,920) if noexternal help is needed. In addition, we estimate that if the broker-dealer needs external help,
the average costto a broker-dealer for the most expensive type of such help (i.e., compliance consulting
services) would be $3,705, see infra footnote 1378, which brings the total cost to $14,625.
1138 We estimate that the aggregate internal cost of initial preparation and filing of the relationship summary for
existing broker-dealers is $30,204,720 (= $10,920 per broker-dealer x 2,766 existing broker-dealers). The
aggregate external cost for existing broker-dealers is estimated to be $8,560,770. See infra Sections V.D.2.a
and V.D.2b for more detailed descriptions of how we arrived at these estimates.

1139 See infra Section IV.B.c for a discussion ofthis decline.

1140 gee supra Section V.C.2.b.(1) for a description of how this is estimated.
141 Calculated as $4,941 per firm x 8,235 current firms= $40,689,135.

1142 Calculated as $4,941 per firm x 656 expected new firms = $3,241,296.
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existing retail investors to be approximately $45,801.1'® The aggregate non-amortized initial

delivery cost for all current broker-dealers is estimated to be approximately $126.7 million.!*#*
Moreover, firms are required to post a current version of their relationship summary

prominently on their public website (if they have one). We estimate that the initial posting will

1145 In

cost approximately $93 per firm (whether an investment adviser or a broker-dealer).
aggregate we expect the initial cost of posting the relationship summary to firms’® websites to be
approximately $686,437 for existing investment advisers,'1*® $54,682 for newly registered
investment advisers,**” and $257,238 for broker-dealers.***8

In addition to the estimates of one-time costs discussed above, for the purposes of the
Paperwork Reduction Act analysis, we have also developed estimates of certain expected
ongoing compliance costs of the final rules. For example, firms will incur costs each year due to
the requirement to re-deliver the relationship summary to existing retail investors in certain

situations. We estimate that the annual average cost to re-deliver the relationship summary will

be approximately $992 for an average investment adviser and in aggregate approximately $8.8

1143 Calculated as $126,684,600 (the estimated aggregate costs)/ 2,766 (number of broker-dealers with retail
customers). Seeinfra Section V.D.2.d. (1) for how the aggregate costis estimated.

1144
Id.

1145 See infra sections V.C.2.a (for investment advisers) and V.D.2.a (for broker-dealers) for how the average

cost per firm is estimated.

1146 Based on IARD systemdata, 91.6% of investment advisers with individual clients report having at least

one public website; see infra Section IV.B.2.a. Therefore the aggregate cost for existing investment
advisers is estimated as: 91.6% x $91(average costper firm) x 8,235 (number of existing investment
advisers) = $686,437.

Assuming that the fraction of firms with at least one public website is the same for newly registered
investment advisers as it is for existing investment advisers (see id), we estimate the aggregate costs as:
91.6% x $91(average costper firm) x 8,235 (excepted number of new investmentadvisers ) = $54,682.

1147

1148 gsee infra footnote 1370 and accompanying text.
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million annually for all investment advisers.***® For broker-dealers, we estimate that the annual
average cost to re-deliver the relationship summary will be approximately $9,222 for the average

1150 Firms

firm, and in aggregate approximately $25.5 million annually for all broker-dealers.
will also be required to deliver relationship summaries to new and prospective retail investors.
Based on the Commission’s projections of future client and customer account growth, we
estimate that the annual costs to current firms of delivery to new and prospective retail investors
would be between approximately $223 for an average investment adviser and $5,072 for an
average broker-dealer, or approximately $1.8 million annually in aggregate for investment
advisers and approximately $14.0 million annually in aggregate for broker-dealers.***! The
difference in cost estimates between investment advisers and broker-dealers is mainly due to the
fact that investment advisers serving retail investors generally have fewer clients than broker-
dealers serving retail investors have customer accounts, but also because we project a lower
growth rate for retail clients for investment advisers (4.5%)*'° than for retail customer accounts
for broker-dealers (11.0%).1*%® In addition, firms will also incur costs associated with making

paper copies of the relationship summary available upon request. We estimate that such annual

costs would be approximately $31 for the average firm (whether investment adviser or broker-

1149 See infra Section V.C.2.b.(2).

1150 See infra Section V.D.2.d.(2).

1151 See infra section V.C.2.c for how we estimate the costs to investment advisers,and see infra Section

V.D.2.e for how we estimate the costs for broker-dealers.

1152 gee infra footnote 1341 and accompanying text.

1153 See infra footnote 1415 and accompanying text.
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dealer), and the aggregate annual costs for investment advisers and broker-dealers combined
would be approximately $338,272.1%4

In Section V, for the purposes of the Paperwork Reduction Act analysis, we also estimate
the quantifiable expected ongoing costs associated with updating the relationship summary.
These costs would be associated with preparing updated relationship summaries when
information becomes materially inaccurate, re-posting updated relationship summaries to a
public website, and communicating changes to the relationship summary through re-delivery to
existing retail investors. We estimate that the annual costs for firms to update and file amended
relationship summaries will be approximately $467 for the average investment adviser, or
approximately $3.8 million in aggregate for all investment advisers.'*>°> For investment advisers
with a public website, we estimate the average annual costs of re-posting amended relationship
summaries to be approximately $53.32 per adviser, or $402,207 in aggregate for all investment
advisers with public websites.'**® Finally, we expect investment advisers will incur quantifiable
costs of communicating changes to amended relationship summaries, if they choose to do so by
delivery. We estimate the average annual costs of communicating changes to amended
relationship summaries by delivery will be $8,450 per adviser that to choose to do so, and in
aggregate approximately $34.8 million for all investment advisers that we expect to choose

1157

delivery to communicate updated information. For broker-dealers, we estimate the annual

1154 See infra footnote 1339 and accompanying text for how we estimate the costs for investment advisers, and

see infra footnote 1413 and accompanying text for how we estimate the costs for broker-dealers.

1155 See infra Section V.A.2.c for how we estimate these costs.

1156 gsee infra Section V.C.2.b.(3) for how we estimate these costs.

1157 Id
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costs to update, file, and post amended relationship summaries will be approximately $608 for
the average firm and approximately $1.7 million in aggregate for all broker-dealers.***® We
estimate annual delivery costs will be approximately $ 91,602 for the average broker-dealer that
will choose delivery to communicate updated information, and in aggregate approximately
$126.7 million annually for all broker-dealers that we expect to choose delivery.*>°

Finally, for the purposes of the Paperwork Reduction Act analysis, we also developed
estimates of certain compliance costs associated with the recordkeeping requirements in the final
rules. We estimate that the annual costs to firms related to these recordkeeping requirements will
be $12.67 for an average investment adviser and approximately $104,354 in aggregate for all
investment advisers. 1'% For broker-dealers, we estimate annual recordkeeping and record
retention costs to be approximately $39 for an average broker-dealer, and $107,017 in aggregate
1161

for all broker-dealers.

3. Impact on Efficiency, Competition, and Capital Formation

In addition to the specific benefits and costs discussed in the previous section, we expect

that the relationship summary could produce a number of broader long-term effects on the

1158 See infra Section V.D.2.c for how we estimate these costs.

1189 gee infra Section V.D.2.d.(3) for how we estimate these costs.

1160 For investment advisers we estimate 0.2 additional burden hours related to the recordkeeping requirements

in the final rule; see infra footnote 1280 and accompanying text. We expect that this incremental burden
will most likely be allocated between compliance clerks and general clerks, with compliance clerks
performing 17% of the function at a total cost of $70 per hours, and general clerks performing 83% of the
function at total cost of $62 per hour; see infra footnote 1282. The average costs perinvestment adviser is
then estimated as (17% x 0.2 hours x $70) + (83% x 0.2 hours x $62) = $12.672. The aggregate cost is then
$12.672 x 8,235 (number of investment advisers) = $104,354.

1181 gee infra Section V.E for the estimation of recordkeeping costs (estimated at $32 annually per broker-

dealer, or $87,627 in aggregate), and see infra section V.F.1 for the estimation of record retention costs
(estimated at $7 annually per broker-dealer, or $19,390 in aggregate).
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market for financial advice. Below, we elaborate on these potential effects, in particular as they
pertain to their impact on efficiency, competition, and capital formation.

a. Efficiency

The final rule requiring broker-dealers, investment advisers, and dually registered firms
to produce a relationship summary could result in increased informational or allocative
efficiency for retail investors by reducing the risk of matching with a firm or financial
professional that is different from the investor’s expectations and preferences. As discussed
above, the risk of mismatch potentially imposes costs on investors, financial professionals, and
firms. Investors may inadvertently, in the absence of information provided by the relationship
summary, select the wrong type of financial professional or account, leading to increased costs
(direct and indirect) and potentially suboptimal outcomes as it pertains to meeting the investor’s
financial goals. For firms and financial professionals, cultivating relationships with potential
investors requires resources in terms of time and effort. If an investor and financial professional
or firm is mismatched, then both sides of the relationship can incur costs. For example, the
financial professional may devote time and resources to develop a relationship with a retail
investor that is comparatively costly to maintain because of a mismatch between the investor’s
expectations and the services offered by the professional,**®? and the investor incurs costs
associated with obtaining services that do not fit his or her needs. As such, the relationship

summary may reduce the costs associated with mismatch for investors, firms, and financial

1182 However, as discussed previously in, e.g., supra Section IV.B, a mismatch from the retail investors’

perspective may be advantageous for firms in certain circumstances, in which case firms may notoverall
benefit from a decrease in the number of mismatched investors.
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professionals and increase the efficiency of the market for financial advice. We expect these
efficiency gains particularly in the initial matching between investors and firms and financial
professionals. For some retail investors, receipt of the relationship summary from their existing
firm or financial professional could highlight that they are mismatched in their current
relationship. Those investors may benefit from terminating the mismatched relationship and
looking for a more appropriate match, but such gains are likely to only be realized to the extent
investors anticipate the long-term benefits from a better match will be greater that the short-run
switching and search costs. Moreover, these efficiency benefits may be attenuated to the extent
that investors tend to stay in relationships with financial professionals once investors are
committed to the relationship, even if the relationship is mismatched.

Informational efficiencies could also be enhanced with the relationship summary because
key information is focused on information that has been previously identified as important to
retail investors, salient and consistently disclosed across broker-dealers and investment advisers.
The relationship summary will provide concise, user-friendly information which will allow retail
investors to better understand the relationship that they will have with their financial
professionals and will allow them to seek services commensurate with their expectations. In
addition, to the extent the information asymmetry between investors and financial professionals
is reduced, investors may make more informed investment decisions, or become more able to
critically evaluate any investment advice they receive. Further, the use of layered disclosure and
conversation starters will allow retail investors to access additional information that may be
relevant to them when selecting their firm or financial professional, further reducing the risk of

mismatch.
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The firm-specific nature of the relationship summary required by the final rules about a
particular firm will enhance retail mvestors’ information set about each firm, providing them
with a more concise and simple document, which should alleviate potential investor confusion
about the key elements of the relationship that the investor could expect to have with that firm.

However, such improved efficiency could be lower than that expected under the proposal
because, unlike the proposed relationship summary, the adopted relationship summary will
include less prescribed language and greater flexibility. For example, the relationship summary
will not include a comparison between general broker-dealer and investment adviser standards
and services.*'®® The elimination of this proposed requirement will likely reduce (relative to the
proposal) the usefulness to retail investors from obtaining this general information from a single
source (e.g., any firm’s relationship summary) and instead will require effort from investors in
the form of search costs to provide an adequate comparison across firms within a given type of
firm (e.g., investment advisers). Moreover, for investors that may not know which type of firm
is likely to best meet their preferences and expectations with respect to financial services, a less
general relationship summary requires that investors that expend search costs also select the
correct types of firms in order to make such a comparison. This may be difficult for some retail
investors, and could increase the costs of search and the risk of mismatch. Also, allowing dual
registrants the flexibility to prepare two separate relationship summaries rather than one
combined document may result in some efficiency loss in terms of less direct comparability.

Nonetheless, we believe that investors having access to specific and tailored information about

1183 gee supra Section 11.B.6 for why the generalized comparison discussion was notincluded in the

relationship summary.
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the firms, as provided in the final rules, is more important for reducing investors search costs
and risk of mismatch, thereby justifying the potential efficiency losses (relative to the proposal)
discussed above.

Beyond informational efficiencies that could arise, the relationship summary also may
lead to more efficient investor allocation of assets within their portfolios relative to the baseline.
Some retail investors that previously avoided the market for financial services because they did
not understand the material characteristics of either broker-dealers or investment advisers may be
more likely to hire a financial professional if the costs associated with the acquisition of this
information are reduced relative to the baseline. The relationship summary is a simple, concise
document providing investors information about key elements of the investor-provider
relationship that could incent some investors to seek the services of a financial professional. As
such, for some investors that previously abstained from hiring a financial professional, portfolio
efficiency could be improved, for example, through increased portfolio diversification.**®*
Furthermore, because of being provided the relationship summary, some current investors may
realize that other services provided by their financial professional could be more appropriate for
them. For example, an advisory client of a dual registrant may learn more about the broker-

dealer services offered by the firm and realize that those services better match his or her

preferences and make a switch, which may ultimately improve portfolio efficiency for the client.

1164 As discussed above, academic studies have identified several potential benefits to retail investors from

seeking investment advice, including increased diversification; see supra footnote 1005 and accompanying
text.
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However, as noted in Regulation Best Interest, certain studies suggest that for some
financial professionals, the improvements to portfolio efficiency could be limited if the financial
professionals are subject to the same behavioral biases, such as limited attention or anchoring, as
retail investors in their portfolio allocation decisions.**®® Further, to the extent the relationship
summary makes the conflicts of interest of financial professionals more salient to retail investors
relative to the baseline, there is arisk that some professionals would feel they have a “moral

license” to act on their conflicts,**6°

which could harm the efficiency of retail investors’
portfolio allocations. Despite such potential negative effects related to conflicts of interest
disclosure, we believe that, on balance, retail investors will benefit from the inclusion of this
disclosure in the relationship summary. In particular, the conflicts of interest disclosure should
enhance investors’ ability to evaluate which relationship is best for them and also help them
more critically evaluate the recommendations or investment advice they receive, which should
ultimately improve the efficiency of their portfolio allocations.

In addition, and in a modification from the Proposing Release, the headings on the
relationship summary will be machine readable, which will facilitate third-party data
aggregators’, as well as the Commission’s, analysis and comparison of certain elements of the
relationship summary across firms to the benefit of retail investors. Comparability will lead to

greater informational efficiency because retail investors will be better able to choose the right

type of firm or financial professional and the right type of account and services, thereby

1165 gee Regulation Best Interest, Section 111.B.3.b.

1166 gee supra footnote 1027 and accompanying text.
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increasing the likelihood that they choose what best meets their needs and reduces the likelihood
of mismatch. Providers may likewise benefit from higher information acquisition efficiency
because firms may be more likely to initially attract retail investors who prefer their services,
thereby potentially reducing customer acquisition costs, such as time and effort spent on initial
engagement with prospective customers who ultimately do not contract for their services.

b. Competition

Beyond increased efficiency for retail investors, the relationship summary may also
increase competition among broker-dealers and investment advisers. Provision of the
relationship summary by firms could enhance the competitiveness of broker-dealers and
investment advisers by allowing retail investors to better evaluate and compare firms and
financial professionals through increased transparency, and more generally increase retail
investors’ understanding of the market for brokerage and investment advisory services. In
particular, increased transparency may allow investors to better assess the types of services
available and the types of fees and costs associated with such services. Moreover, and as
discussed abowve, the relationship summary may facilitate comparisons across firms and lead to
reduced search costs for retail investors, allowing investors to match their preferences and
expectations for certain financial services, possibly at lower costs relative to the baseline, and
may increase competitiveness between firms to lower prices for some services. We believe the
changes made to the relationship summary in the final rules have potentially strengthened such
competitive effects, for example, by using less prescribed general language and instead requiring
disclosure of firm-specific information about services, fees, costs, and conflicts, and by making
the headings machine readable, which may encourage the development of search tools by third

party providers. An increase in competition may apply only between like firms (i.e., broker-
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dealers only or investment advisers only) or may have intra-industry effects across broker-
dealers and investment advisers.

As discussed abowve, increased competition both among and between broker-dealers and
investment advisers could reduce the pricing power of firms, benefitting investors through lower
fees. Lower fees could draw more retail investors that are not currently seeking investment
advice to the market, although some retail investors may be willing to pay higher prices for other
reasons, including enhanced services and firm reputation. Combined with improved
informational efficiency, increased competition for retail investors resulting from information
provided by the relationship summary may drive prices at the margin to competitive levels across
all types of firms, depending on how price sensitive retail investors are. Alternatively, and
similar to what we have today, a separating equilibrium may result where investors’ demand for
particular services is relatively price insensitive and they cannot be persuaded to move to a
different level of service simply because of lower prices (e.g., investors seeking ongoing advice
may be more likely to pay higher prices for advisory services provided by investment advisers,
even though a potentially lower cost option could be available through broker-dealers).

Further, lower costs of information acquisition and processing due to the content, format,
and structure of the relationship summary may lead to more people entering the market for
brokerage and investment advisory services and may increase overall retail investor participation.
Such an increase in the number of retail investors in the market for financial services could raise
demand for brokerage and investments advisory services and mitigate the potential increase in
competition discussed above. However, increased levels of retail investor participation could
also encourage new broker-dealer and investment adviser entrants to meet the needs of the new

pool of investors, and may increase competition for investor capital through lower fees and costs.
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How the competitive landscape will shift as a result of the relationship summary is
difficult to determine and the effect on aggregate level of competition among and between
broker-dealers and investment advisers could be limited. For example, the relationship summary
may not necessarily increase the number of new broker-dealer or investment adviser entrants to
the market, but could lead to shifts of investors between broker-dealers and investment advisers
to the extent that some currently engaged retail investors are mismatched, and that search and
switching costs associated with correcting the mismatch do not justify the costs associated with
the potential mismatch. Moreover, the incidence of mismatched relationships with retail
investors could be likely for both broker-dealers and investment advisers, so competition could
be relatively unaffected in the aggregate; therefore, any mismatch corrected as a result of the
relationship summary may not result in a significant net loss of investors for either broker-
dealers or investment advisers. In addition, to the extent currently mismatched investors are
customers of dual registrants, any switch in account type (brokerage or investment advisory), as
aresult of the relationship summary, may take place within a dual registrant rather than between
different firms, further attenuating any competitive impact.

By reporting legal or disciplinary history, the relationship summary may provide benefits
to retail investors by prompting them to seek out additional information (e.g., from Investor.gov
or BrokerCheck) on their current or prospective firms and financial professionals and take that
information into account when considering whom to engage for financial services. Competition
between firms may be enhanced if firms and financial professionals with better disciplinary
records drive out those with worse records. We note, however, that legal and disciplinary history
reported in the relationship summary may bias firms towards hiring financial professionals with

fewer years of experience (i.e., fewer opportunities for customer complaints) and against hiring
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experienced financial professional with some (minor) complaints. Further, investors may also
bias their choice of firm or financial professional in the same manner. One commenter stated
that reporting of legal and disciplinary history “imposes an inappropriate competitive imbalance
and inaccurate picture concerning the relative number of disciplinary actions in sales
organizations with large number of financial professionals.”**®” The expected economic impact
of disciplinary reporting on competition across large and small firms, however, is generally
unclear because small firms may suffer disproportional reputational penalties from more salient
disciplinary history disclosure. In general, reportable disciplinary history is less common for
smaller firms than for larger firms.''®® Thus, small firms may appear to have better disciplinary
history reputation than large firms solely because of their size of operations, rather than their
actual legal and regulatory compliance or the professional ethics or integrity of their employees.
At the same time, investors may over-react to generally more frequent disciplinary history
disclosure by larger firms and forego potentially well-matched relationship with the larger firms
as a result.

Disclosing reportable legal and disciplinary history in the relationship summary may
confer a small competitive advantage for investment advisers over broker-dealers because

broker-dealers are more likely to have to report that they have a disciplinary history due to

1167 See ACLI Letter.
1188 For example, while only 36% of registered investment advisers with less than $1 million of AUM disclose
at least one disciplinary action as of January 1, 2019, 71% of registered investment advisers with more than
$50 billion of AUM disclosed at least one disciplinary action thatyear. Form ADV. Similarly, while 42%
of broker-dealers with less than $1 million in total assets disclose at least one disciplinary action as of
January 1, 2019, 100% of broker-dealers with more than $50 billion total assets disclosed at least one
disciplinary action that year. Form BD.
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broader broker-dealer disclosure obligations. Reporting from Form BD with respect to broker-
dealer disclosures of disciplinary actions taken by any regulatory agency or SRO show than 308
(86%) out of 318 retail-facing dual-registered broker-dealers disclosed a disciplinary action. In
contrast, 1,330 (54%) out of 2,448 retail-facing standalone broker-dealers disclosed a
disciplinary action. For investment advisers, Form ADV requires disclosure of any disciplinary
actions taken in the past 10 years, and 284 (79%) of 318 retail-facing dual-registered investment
advisers disclosed a disciplinary action. However, for standalone investment advisers, only
1,176 (15%) of 7,917 retail-facing investment advisers disclosed a disciplinary action.*%® As
broker-dealers have relatively more reportable legal and disciplinary history than investment
advisers, retail investors may engage investment advisers with greater frequency than broker-
dealers as a result of the disciplinary history reporting on the relationship summary, potentially
creating a competitive advantage for some investment advisers.

Although the relationship summary applies to SEC-registered broker-dealers and SEC-
registered investment advisers, it could exhibit some spillover effects for other categories of
firms not affected by the rule changes such as investment advisers not registered with the SEC
(e.g., state registered investment advisers), bank trust departments, insurance companies, and

others. In particular, the relationship summary could change the size of the broker-dealer and

1169 Source: Items 11C, 11D, and 11E of Form BD and Items 11.C., 11.D. and 11.E. of Form ADV. Form BD
asks if the SEC, CFTC, otherfederal, state,or foreign regulatory agency,or a self-regulatory organization
have ever found the applicant broker-dealer or control affiliate to have 1) made a false statement or
omission, 2) been involved in a violation of its regulations or statues, 3) been a cause of an investment
related business having its authorization to do business denied, suspended, revoked, or restricted, or 4) have
imposed uponit a civil money penalty or cease and desist order against the applicant or control affiliate.
Likewise, Form ADV asks similar questions of registered investment advisers and advisory affiliates.
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investment adviser markets—relative to each other, as well as relative to other markets. To the
extent the relationship summary reduces retail investors’ confusion and makes it easier for them
to choose a relationship in line with their preferences and expectations, this could attract new
retail investors to the broker-dealer and investment adviser markets from firms in other markets.
At the same time, it is possible that, as a result of conflicts of interest and the existence of
disciplinary history being saliently disclosed in the relationship summary, some investors may be
deterred from seeking services of registered investment advisers or broker-dealers and instead
seek the services provided by a state registered advisor or another professional not regulated by
the Commission, or forego seeking financial services altogether.

Firms’ current retail investors also may consider switching to a different type of firm if
the relationship summary makes the different services provided and the types of fees and costs of
investment advisory and brokerage services more prominent. Such a switch could be within the
market for investment advisory and brokerage services, or to a financial services provider outside
this market (such as a bank or insurance company). The information disclosed in the relationship
summary may also lead some investors to realize a relationship with any financial services
provider may not be in their best interest, and therefore withdraw altogether from the market.
The exact extent and direction of substitution among different types of providers’ services is hard
to predict and depends on the nature of the current mismatch between retail investor preferences
and expectations and the type of services for which they have contracted, and the extent to which
investors will digest and use the provided information in firms® relationship summaries.

To the extent the relationship summary increases competition between broker-dealers and
investment advisers, and between these firms and other financial services providers, it may result

in development of new products and services, and general innovation by the industry at large.
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Competition among firms could provide incentives for firms to seek alternative ways to attract
retail investors and generate profits. In the process, firms could develop new and better ways of
providing services to retail investors, for example, by utilizing information technology to deliver
information to retail investors at lower costs. In this way, innovation could improve retail
investors’ welfare as well as the profitability of financial service providers.

Another possible long-term effect of the relationship summary is that it could decrease
the prevalence of third-party selling concessions in the market by requiring broker-dealers and
dual registrants to include disclosure about indirect fees associated with investments that
compensate the broker-dealer, including mutual fund loads. Currently, selling concessions
constitute a significant part of the compensation of broker-dealers selling mutual fund
products.*’® For example, a mutual fund may provide a selling concession, in the form of a
sales charge, some portion of which could be remitted to the broker-dealer that recommended the
product. To the extent the relationship summary increases the transparency and salience of such
selling concessions and related conflicts of interest, investors may start to avoid investing in
products that provide selling concessions, encouraging broker-dealers to avoid such
arrangements. To compensate for the potential loss of concession-based revenue, dually
registered firms could try to switch customers from their brokerage account to their advisory
accounts. As noted above, however, if the relationship summary also increases the
competitiveness in the broker-dealer and investment adviser markets, the increased

competitiveness would create some general downward price pressure in the market which may

170 gee supra Table 2, Section IV.B.1.a.
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spillover to selling concessions.

C. Capital Formation

As discussed above, the relationship summary may improve retail investors’
understanding about, and confidence in, the market for brokerage and investment advisory
services, which may increase participation in this market by investors that previously avoided it.
Such additional entry by new investors could increase the level of total capital across markets
and increase the demand for new investment products and securities, which could precipitate
capital formation in aggregate across the economy. Depending on the magnitude of these effects,
the increased availability of funds could result in lower cost of capital for companies, which
could facilitate economic growth.

However, to the extent the disclosure of certain information such as conflicts of interest
or disciplinary history decreases some retail investors’ level of confidence in market for
brokerage and investment advisory services, or the information provided makes some investors
believe that they do not benefit from a relationship with a firm or financial professional, such
investors could exit this market, which could attenuate any effects on capital formation. In
addition, to the extent that the market for financial services is already saturated, there may only
be a redistribution between broker-dealers, investment advisers, and other financial service
providers (such as state-registered investment advisers, banks, and insurance companies) as a
result of retail investors becoming more informed, and any effects on capital formation would be
attenuated.

4, Alternatives to the Relationship Summary
To reduce retail investor search costs and costs of potential mismatch between retall

investors and professionals in brokerage and investment advisory services, we considered
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various alternative approaches to the relationship summary, including whether to adopt
additional disclosure requirements. We have previously learned through public comments,
investor testing, and a staff financial literacy study that industry commenters and survey
participants generally supported a short disclosure document to retail investors that would
address firms® nature and scope of services, fees, and material conflicts of interest.!*"*
Accordingly, we proposed rules and rule amendments to require firms to provide retail investors
with disclosures designed for those purposes. In our proposal, we solicited comment on
alternatives to various elements of the relationship summary. As discussed in Section | above,
we also conducted extensive public outreach, including investor roundtables, specific solicitation
of investor comments through the Feedback Forms, and investor testing.}'’2 We considered the
suggestions and recommendations received through these processes as alternative approaches in
our rulemaking, many of which we discussed in greater detail in Sections | and Il above. In
determining the required scope and level of detail of information in the relationship summary,
we balanced the need for robust disclosures with the risk of investor information overload and

failure to properly process these disclosures, a recurring theme in both comment letters and

investor feedback received through surveys and studies, roundtables and on Feedback Forms.

171 see Proposing Release, supra footnote 5, at nn.13-21 and accompanying text.

1172 gee supra footnotes 11-21 and accompanying text.
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a. Amending Existing Disclosures

The relationship summary will be a new, separate disclosure, in addition to other
disclosures that firms already must provide.'*”® As noted in Section | above, some commenters
argued that the relationship summary is duplicative of other disclosures, for example in Form
ADV or in Form BD, and is thus unnecessary.'’* The Commission considered amending Part
2A of Form ADV to require a brief summary at the beginning of the brochure in addition to the
existing narrative elements, or changing certain existing Part 2A requirements to reduce or
eliminate redundancy with parts of the relationship summary. Similarly, the Commission
considered whether to amend and require delivery to retail investors of a revised Form BD to
include the same information as in the relationship summary, and make that information publicly
available.**"

After careful consideration and for the reasons discussed in Section | above, we believe
that a separate summary disclosure will be more effective to help retail investors to choose from

among firms and investment services than modifying existing disclosures.’*’® We believe that a

short, standalone relationship summary that facilitates comparisons across different providers

1173 Broker-dealers and investment advisers have disclosure and reporting obligations under state and federal

laws, including, but not limited to, obligations underthe Exchange Act, the Advisers Act,and the
respective rules thereunder. Broker-dealers are also subject to disclosure obligations underthe rules of
SROs.

174 see supra footnote 33 and accompanying text.

175 For example, theinstructions to Form BD contain a section on the explanation of terms which could be

extended to include basic (registrant-specific) information on the business practices ofthe registrant.

1176 gee supra footnotes 42-44 and accompanying text.
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and types of services is necessary to highlight information that is relevant to a retail investor
before or at the time she is deciding to select a firm, financial professional, account type, or
services. To that end, the short and succinct relationship summary includes topics that retail
investors indicated would be important to them in selecting a provider. Specifically, because the
relationship summary is a shorter document and designed to be more of an overview than the
existing investor-facing disclosures, such as Form ADV, and is specifically targeted to help retail
investors obtain certain information before deciding to enter into a relationship with a financial
professional, retail investors facing that decision can process its information content more
efficiently. The relationship summary facilitates layered disclosures and highlights where
investors can access more detailed information, including existing documents that investors
receive, which could facilitate review of those documents, such as Form ADV Part 2. The
relationship summary also promotes the investor receiving more detailed information about the
provider and its services, as necessary, through conversation starters. Furthermore, when
compared to other disclosures that financial professionals may make on, for example, Form
ADV and Form BD, the relationship summary seeks to enhance comparability across both
adviser and broker-dealer provider types for retail investors.

Thus, despite some content duplication with other existing disclosure requirements and
firms having to bear the cost of creating additional disclosures, we believe that retail investors
will benefit from having information relevant to deciding on a firm, financial professional,
and/or accounts and services in one place in a more succinct, salient and standardized fashion.
Overall, we believe that the relationship summary will enable better-informed decision-making,

reduce risk of mismatch, and reduced search costs by retail investors.
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b. Form and Format of the Relationship Summary

Under the final instructions, firms will be required to describe, largely in their own
wording, different topics related to their offerings in a question-and-answer format. In
comparison, we proposed instructions providing for standardized, declarative headings for each
section of the relationship summary and a mix of prescribed and firm-specific language within
each section. As discussed in Section | above, nearly all commenters and investors providing
feedback at roundtables and on Feedback Forms suggested modifications to the sample
relationship summary and proposed instructions, and numerous commenters submitted
alternative sample relationship summaries.!*””

Delivery of SEC-authored form. Commenters suggested that the SEC author a standard
industry-wide disclosure to deliver to retail investors, which could then be supplemented by
firm-specific documents.**’® For example, one commenter suggested using as a potential
framework the Buyers Guides developed by the National Association of Insurance
Commissioners that insurance companies must deliver under certain circumstances.*!’®
Commenters supporting an SEC-authored educational layer believed that the SEC was better

placed than firms to discuss areas viewed to be educational in nature, such as comparisons,

standard of conduct, and key questions to ask.

177 see supra footnotes 36-40 and accompanying text.

1178 Primerica Letter.

1179 ACLI Letter
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We have incorporated an element of these commenters’ suggestion by removing the
comparisons section, which many commenters viewed as educational, and adding a link at the
beginning of the relationship summary to Investor.gov/CRS where investors can obtain
educational materials. However, we believe that investors are better served by keeping certain
disclosures that may be viewed as more educational in nature, such as the standard of conduct
and some of the “conversation starters” (replacing the “Key Questions to Ask™), in the
relationship summary. We believe investors are more likely to understand how such content will
affect them when presented in the context of the particular firm.

Level of Flexibility in the Disclosure.

As discussed in more detail above, we considered the appropriate level of prescribed
wording and topics in the disclosure. Several commenters suggested that, as an alternative to the
prescriptive wording in the proposed relationship summary, we provide firms with more
flexibility to craft their responses to items, with or without an SEC standardized disclosure to
accompany the relationship summary or available on Investor.gov. We considered the relative
merits of prescribed wording and formatting versus allowing firms to use their own, as well as a
mix of prescribed requirements and discretionary choices. We considered this for different
topics and sub-topics in the relationship summary, as well as for the relationship summary
overall. In some instances, we determined that prescribed wording would provide targeted
benefits that discretionary wording could not, for example, through the use of standardized

headings and a prescribed order of topics in order to maintain the benefits of comparability and
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utility for retail investors.*2® For the reasons discussed in Section I, above, we also determined
to prescribe wording for conversation starters, the standard of conduct, and a factual statement
regarding the effect of fees over time. In the event that prescribed wording is inapplicable to a
firm’s business or inaccurate, the firm may omit or modify that wording. We believe that this
approach will allow firms greater flexibility to tailor their relationship summary disclosures to
reflect their offerings more closely and accurately. However, greater flexibility in terms of
wording could also allow firms to present disclosures in a more advantageous manner to them,
rather than in a manner that would maximize the benefits to investors from the disclosures.
Nonetheless, we believe retail investors will benefit under this adopted approach by receiving
disclosures that may be more understandable, and also more mformative about a particular firms’

offerings that they are considering.

C. Summary of Fees, Costs, Conflicts, and Standard of Conduct
In response to comments and investor feedback through surveys and studies, roundtable

and the Feedback Forms, we are adopting changes from the proposal to the relationship
summary’s required discussion of fees, costs, conflicts of interest, and standard of conduct, as
described above.'8

In connection with fee disclosure, the Commission considered many alternative

approaches relating to the scope and types of fees firms must include in their relationship

1180 gee supra Section I1.A.1.

1181 gee supra Section 11.B.3.
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summaries, as well as the presentation of the fee disclosure.*'®?  As discussed in Section 11.A.4
above, commenters’ views varied on the scope and types of fees that should be disclosed and

their level of detail 1183

In addition to what we had proposed and what we have adopted, the
Commission considered other alternatives, such as whether to require firms to list all fees that
retail investors may incur, to allow firms the flexibility to determine what fees to highlight, and
variations or combinations of these approaches. The final approach is designed to balance the
need to provide a comprehensive view of what fees retail investors will pay with the need to
produce relevant, succinct and understandable disclosures. The final instructions do not require
firms to disclose every single fee and instead permit firms to highlight examples of the categories
of the most common fees that their retail investors will pay directly or indirectly.!*®* We believe
this approach benefits retail investors because they will be able to compare fee information that
IS more closely tailored to firms’ particular business practices, but also reflective of common fees
that retail investors are likely to incur.

The Commission also considered alternative ways in which firms should present their
fees, such as whether to require firms to link to or include a fee schedule directly in the

1185

relationship summary,**8® or to require firms to include a hypothetical fee example.**®¢  Under

1182 See supra Section I11.A.4. In addition, the Commission considered alternative approaches with respect to

the disclosure regarding a firm’s conflicts of interest and standard of conduct. A discussion ofthe
Commission’s consideration may be foundin Section IL.A 4.

1183 See supra footnotes 420-423 and accompanying text.

1184 See Item 3.A. of Form CRS.

1185 gee supra footnotes 426-435 and accompanying text.

1186 See supra footnotes 438-435 and accompanying text.
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the final instructions, firms must summarize their principal fees and costs and other fees and also
include specific cross-references to more detailed information about their fees available in other
sources.*'®” The Proposing Release discussed the option of including an example of the impact

of fees in the relationship summary.'*®® While some commenters supported the inclusion of

1189 after careful consideration of the

various forms of additional examples of fees calculations,
comment file and investor feedback received through studies and surveys, roundtables and
Feedback Forms, we are declining to include a hypothetical fee example in the relationship
summary. We do so in light of commenters who suggested that such an example could be
operationally difficult to implement, and that it could be perceived as confusing.*** Specifically,
we believe the assumptions required to make a fee example relevant for investors vary for
individual investors to the extent that a standardized example risks increasing investor confusion.
Instead, to help stimulate this discussion, a firm must include in the relationship summary
the following conversation starter: “Help me understand how these fees and costs might affect
my investments. If | give you $10,000 to invest, how much will go to fees and costs, and how

1192

much will be invested for me?”**°* As discussed above,**%2 this represents a different wording

1187 See Item 3.A.(ii) of Form CRS.

1188 proposing Release, supra footnote 5.

1189 gee e.g., Wahl Letter; AARP Letter; Betterment Letter I.
1190 NSCP Letter; Edward Jones Letter (noting that given the range of services available, it would be very
difficult for financial professionals to fully address this question at the outset of the relationship,
particularly for investors selecting transaction-based services); TIAA Letter; LPL Financial Letter;
Primerica Letter; ICI Letter; SIFMA Letter (noting most firms do not currently have systems in place to
allow financial professionals to answer customer-specific questions).

1191 Item 3.A.(iv) of Form CRS.
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from the corresponding “Do the Math for Me” Key Question in the proposal, but we expect it to
similarly encourage the retail investor to ask about the amount they would typically pay per year
for the account and what is included in those fees, while being easier and less costly to answer
for firms at the outset of the relationship.
d. Filing and Delivery

In connection with filing and delivery, Commission considered alternatives relating to
filing formats, filing systems, and timeframes for firms’ initial relationship summary and
subsequent updates. As discussed in Section I1.C. above, firms will file copies of their
relationship summaries with the Commission. The proposed instructions provided that firms
must file their relationship summaries in a text-searchable format but did not specify one. We
solicited comment on whether the relationship summary should be filed as a text-searchable PDF,
similar to how Form ADV is currently filed, or other enumerated formats. We also asked about
what type of format would facilitate greater comparability across forms. Two commenters
advocated that the relationship summary should be filed not only in a text-searchable, but also
machine-readable format, in order to facilitate development of data aggregation tools allowing
for comparability of forms across providers.!'®® The Commission believes that although a PDF

submission format would not be the most ideal for comparing or aggregating data across

1192 gee supra Sections 11.A.4 and I1.B.3.a.

1193 CFA Letter I (“pastexperience regarding investors’ limited use of existing databases,suchas IARD and
BrokerCheck, cautions againstplacing too much reliance on investors’accessing the documents directly.
We therefore urge the Commission to require thatthe documents be filed, notjust in a text-searchable
format, but in a machine-readable format.”); Schnase Letter (“the data contained in the Relationship
Summary should be required to be filed in a structured data format, sothe document can be utilized asa
stand-alone human-readable document and serve as the source for a machine-readable dataset”).
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relationship summary filings, it would likely be the easiest and least costly. A fillable form
allowing the firm to enter text, similar to Form ADV Part 1, also would not be costly, but would
not easily accept formatted tables or other graphical information. The final instructions, as with
the proposed instructions, do not specify a particular format, but the current filing systems
default firms to PDF format. In achange from the proposal, we are requiring firms to implement
machine-readable headings for their filings. We agree with the commenters that suggested this
change that this approach facilitates some degree of data aggregation, while imposing limited
costs on registrants.

Furthermore, we requested comments on alternative filing systems for the relationship
summary. In response to comment and upon further consideration, as discussed in Section 11.C.2

above, 1%

we are requiring broker-dealers to file their relationship summaries through Web
CRD®, instead of EDGAR, as proposed.

As discussed in Section 11.C.3.a above, we also considered whether to allow more
permissive use of electronic delivery. As proposed, we are affirming that the relationship
summary must be delivered in accordance with the Commission’s electronic delivery guidance.
We are adopting an additional instruction, however, that a firm may deliver the relationship
summary to new or prospective clients or customers in a manner that is consistent with how the

retail investor requested information about the firm or financial professional, and that this

method of initial delivery for the relationship summary would be consistent with the

1184 gee supra footnotes 666 — 669 and accompanying text.
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Commission’s electronic delivery guidance.!'®® Commenters suggested different approaches to
electronic delivery, such as the “notice plus access” model, and a more comprehensive updating
of the Commission’s electronic delivery guidance, which we considered as alternative
approaches in this rulemaking. While we recognize the potential cost savings to firms of
allowing greater use of electronic delivery, we place great importance on how investors prefer to
receive information. Some commenters said that investors prefer to receive electronic
disclosures because they are delivered faster and can be in more engaging formats, including
video and audio. On the other hand, investor surveys and investor testing show that some
investors still prefer to receive paper disclosures, including in a hybrid approach of electronic
disclosure with the option for paper.}'®® As discussed in greater detail in Section 11.C.3.a, the
adopted approach of encouraging electronic presentations that are engaging to retail investors,
while preserving the option for paper, within the framework of the Commission’s electronic
delivery guidance and in accordance with retail investors’ preferences, is appropriate for the
relationship summary.
e. Transition Provisions

As discussed above, we are adopting an initial date of June 30, 2020 for all firms that are

registered, or investment advisers who have an application for registration pending with, the

Commission prior to June 30, 2020, to file their initial relationship summaries with the

1195 See Proposing Release, supra footnote 5, at nn.344-45 and accompanying text; see also 2000 Guidance,

supra footnote 678, at 65 FR 25845-46; 96 Guidance, supra footnote 678, at 61 FR 24647; and 95
Guidance, supra footnote 678, at 60 FR 53461.

119 gee supra footnotes 682-68%and accompanying text.
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Commission. We considered tiered compliance dates for firms of different sizes. We believe
that the compliance dates, as adopted, balance the time and resources needed by different firms,
as well as the assets under management and the number of firms that would be covered within
the different compliance periods.
V. PAPERWORK REDUCTION ACT ANALYSIS

The amendments that we are adopting here contain “collection of information”
requirements within the meaning of the Paperwork Reduction Act of 1995 (“‘PRA”).11%" In the
Proposing Release, we solicited comment on the proposed collection of information
requirements. We also submitted the proposed collection of information to the Office of
Management and Budget (“OMB”) for review in accordance with 44 U.S.C. 3507(d) and 5 CFR
1320.11. The titles for the collections of information we are amending are (i) “Form ADV”
(OMB control number 3235-0049); (i) “Rule 204-2 under the Investment Advisers Act of 1940”
(OMB control number 3235-0278); (i) “Rule 17a-3; Records to be Made by Certain Exchange
Members, Brokers and Dealers” (OMB control number 3235-0033) and (iv) “Rule 17a-4;
Records to be Preserved by Certain Exchange Members, Brokers and Dealers” (OMB control
number 3235-0279). The new collections of information we are adopting*'®® relate to (i) “Rule

204-5 under the Investment Advisers Act of 1940” (OMB control number 3235-0767); and (ii)

18T 44 US.C. 3501 et seq.
1198 The Commission is notadopting two other rules in the Proposing Release that would have contained
collections of information. Proposedrule 211h-1 underthe Advisers Actand proposed rule 151-3 under the
Exchange Act relate to the disclosure of Commission registration status and financial professional
association. As discussed in Section | above, we have concluded that the combination of the disclosure
requirements in Form CRS and Regulation Best Interest should adequately address the objectives of the
proposed Affirmative Disclosures.
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“Form CRS and rule 17a-14 under the Exchange Act” (OMB control number 3235-0766). We
are also amending 17 CFR 200.800 to display the control number assigned to information
collection requirements for “Form CRS and rule 17a-14 under the Exchange Act” by OMB
pursuant to the PRA. An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a currently valid control OMB number.

A. Form ADV

Form ADV (OMB Control No. 3235-0049) is currently a two-part investment adviser
registration form. Part 1 of Form ADV contains information used primarily by Commission staff,
and Part 2A is the client brochure. We use the information to determine eligibility for
registration with us and to manage our regulatory and examination programs. Clients use certain
of the information to determine whether to hire or retain an investment adviser. The collection
of information is necessary to provide advisory clients, prospective clients, and the Commission
with information about the investment adviser and its business, conflicts of interest and
personnel. Rule 203-1 under the Advisers Act requires every person applying for investment
adviser registration with the Commission to file Form ADV. Rule 204-4 under the Advisers Act
requires certain investment advisers exempt from registration with the Commission (“exempt
reporting advisers”) to file reports with the Commission by completing a limited number of items
on Form ADV. Rule 204-1 under the Advisers Act requires each registered and exempt
reporting adviser to file amendments to Form ADV at least annually, and requires advisers to
submit electronic filings through IARD. The paperwork burdens associated with rules 203-1,
204-1, and 204-4 are included in the approved annual burden associated with Form ADV and

thus do not entail separate collections of information. These collections of information are found
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at 17 CFR 275.203-1, 275.204-1, 275.204-4 and 279.1 (Form ADV itself) and are mandatory.
Responses are not kept confidential.

We are adopting amendments to Form ADV to add a new Part 3, requiring registered
investment advisers that offer services to retail investors to prepare and file with the Commission,
post to the adviser’s website (if it has one), and deliver to retail investors a relationship summary,
as discussed in greater detail in Section Il above. Advisers will deliver the relationship summary
to both existing clients and new or prospective clients who are retail investors. As with Form
ADV Parts 1 and 2, we will use the information to determine eligibility for registration with us
and to manage our regulatory and examination programs. Similarly, clients can use the
information required in Part 3 to determine whether to hire or retain an investment adviser as
well as what types of accounts and services are appropriate for their needs.

The collection of information is necessary to provide advisory clients, prospective clients,
and the Commission with information about the relationships and services the firm offers to
retail investors, fees and costs that the retail investor will pay, specific conflicts of interest and
standards of conduct, legal or disciplinary history, and how to obtain additional information
about the firm.  The amendment requiring investment advisers to deliver the relationship
summary is contained in a new collection of information under new rule 204-5 under the
Advisers Act, for which estimates are discussed below. We did not propose amendments to Part

1 or 2 of Form ADV.11%°

1199 We are adopting technical amendments to the General Instructions of Form ADV to add references to the

Part 3, but these amendments would not affect the burden of Part 1 or Part 2. See amended General
Instructions to Form ADV.
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As discussed in Sections | and Il of this release, we received comments that addressed
whether the relationship summary is duplicative of other disclosures and necessary for
investment advisers, and whether we could further minimize the burden of the proposed
collections of information. One commenter specifically addressed the accuracy of our burden
estimates for the proposed collection of information, suggesting that our estimates were too low
because compliance professionals estimated it would take 80-500 hours to prepare, deliver, and
file the relationship summary, depending on the firm’s size and business model.'?®° Another
commenter said the current Form ADV requirements are a burden to smaller firms and that the
currently approved burdens of 23.77 hours and $6,051 are too low.*?°* Others commented more
broadly that certain costs to prepare and file the relationship summary would be higher than we
estimated in the proposal.?®> We have considered these comments and are increasing our PRA
burden estimates from 5 hours to 20 hours for investment advisers to prepare and file the
relationship summary. We also modified several substantive requirements to mitigate some of
these estimated increased costs relative to the proposal.

1. Respondents: Investment Advisers and Exempt Reporting Advisers

The respondents to current Form ADV are investment advisers registered with the

Commission or applying for registration with the Commission and exempt reporting advisers.*?%®

1200 See NSCP Letter.

1201 See Marotta Letter.

1202 gee, e.g., MarketCounsel Letter. Others argued that the cost of Form CRS and Regulation Best Interest
would be high. See, e.g., Raymond James Letter; CCMC Letter (investorpolling results); SIFMA Letter.
1203 An exempt reporting adviser is an investment adviser that relies on the exemption from investment adviser
registration provided in either section 203(l) of the Advisers Act because it is an adviser solely to one or
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Based on the IARD system data as of December 31, 2018, approximately 13,299 investment
advisers were registered with the Commission, and 4,280 exempt reporting advisers file reports
with the Commission.

As discussed above, we are adopting amendments to Form ADV that will add a new Part
3, requiring certain registered investment advisers to prepare and file a short and accessible
relationship summary for retail investors. Based on IARD system data as of December 31, 2018,
the Commission estimates that 8,235 investment advisers have some portion of their business

dedicated to retail investors, including either individual high net worth clients or individual non-

1204 1205

high net worth clients, which is higher relative to the estimate in the Proposing Release.

more venture capital funds or 203(m) of the Advisers Actbecause it is an adviser solely to private funds
and has assets under management in the United States of less than $150 million. An exempt reporting
adviser is nota registered investment adviserand therefore would not be subject to the relationship
summary requirements.
1204 Proposing Release, suprafootnote 5, at Section V.A.1l. Based on responses to ltem5.D. of Form ADV,
these advisers indicated that they advise either high networth individuals or individuals (other than high
net worth individuals), which includes trusts, estates,and 401(k) plans and IRAs of individuals and their
family members, butdoes notinclude businesses organized as sole proprietorships in Item 5.D.(a)(1) of
Form ADV or have regulatory assets attributable to either high networth individuals or individuals other
than high net worth individuals in Item 5.D.(a)(3) of Form ADV. The definition of retail investor will
include the legal representatives of natural persons who seek to receive or receive services primarily for
personal, family, or household purposes. As discussed in Section II.C.1 above, a legal representative of a
natural person will cover only non-professional legal representatives (e.g., a non-professionaltrustee that
represents the assets ofa natural person and similar representatives such as executors, conservators, and
persons holding a power of attorney for a natural person). We are notable to determine, based on
responses to Form ADV, exactly how many advisers provide investment advice to these types of legal
representatives or trustees; however, we believe that these advisers most likely also advise individuals and
are therefore included in our estimate.
1205 \We estimated in the Proposing Release thatapproximately 7,625 registered investment advisers of the
12,721 registered investment advisers would be subject to the relationship summary requirements, based on
IARD systemdata as of December 31, 2017. See Proposing Release, supra footnote 5 at Section V.A.
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This will leave 5,064 registered investment advisers that do not provide advice to retail

1206

investors and 4,280 exempt reporting advisers that will not be subject to Form ADV Part 3

requirements, but are included in the PRA analysis for purposes of updating the overall Form

ADV information collection.t?%’

We also note that these figures include the burdens for 318
registered broker-dealers that are dually registered as investment advisers as of December 31,
2018.12%8 We did not receive comments related to the methodology used for estimating the
number of investment advisers that will be subject to Form ADV Part 3 requirements. We are
maintaining the methodology we used in the Proposing Release and are updating our estimates to
reflect the increased number of investment advisers and exempt reporting advisers since the last

burden estimate.

2. Changes in Average Burden Estimates and New Burden Estimates

Based on the prior revision of Form ADV,'?%° the currently approved total aggregate
annual hour burden estimate for all advisers of completing, amending, and filing Form ADV
(Part 1 and Part 2) with the Commission is 363,082 hours, or a blended average of 23.77 hours

per adviser,'*'% with a monetized total of $92,404,369, or $6,051 per adviser.*?!* The currently

1206 13,299 registered investment advisers — 8,235 = 5,064 registered investment advisers not providing advice

to retail investors.

1207 Based on IARD systemdata.

1208 gee supra footnote 863.

1209 See Form ADV and Investment Advisers Act Rules, Final Rule, Investment Advisers Act Release No. 4509

(Aug. 25, 2016) [81 FR 60418 (Sept. 1, 2016)] (“2016 Form ADV Paperwork Reduction Analysis™).
1210 363,082 hours/ (12,024 registered advisers + 3,248 exempt reporting advisers) = 23.77 hours.

1211 492,404,369 hours/ (12,024 registered advisers + 3,248 exempt reporting advisers)= $6,051.
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approved annual cost burden is $13,683,500. This burden estimate is based on: (i) the total
annual collection of information burden for SEC-registered advisers to file and complete Form
ADV (Part 1 and Part 2); and (ii) the total annual collection of information burden for exempt
reporting advisers to file and complete the required items of Part 1A of Form ADV. Broken
down by adviser type, the current approved total annual hour burden is 29.22 hours per SEC-
registered adviser and 3.60 hours per exempt reporting adviser.'?'?  The amendments will
increase the current burden estimate due in part to the amendments to Form ADV to add Form
ADV Part 3: Form CRS (the relationship summary) and the increased number of investment
advisers and exempt reporting advisers since the last burden estimate. We did not propose
amendments to Part 1 or Part 2 of Form ADV.

The amendments to Form ADV to add Part 3 will increase the information collection
burden for registered investment advisers with retail investors. As discussed above in Sections |
and Il of this release, registered investment advisers providing services to retail investors will be
required to prepare and file a relationship summary with the Commission electronically through
IARD in the same manner as they currently file Form ADV Parts 1 and 2. We are also requiring
that all relationship summaries be filed in a text-searchable format with machine-readable
headings. These investment advisers also will be required to amend and file an updated
relationship summary within 30 days whenever any information becomes materially inaccurate.

As noted above, not all investment advisers will be required to prepare and file the

relationship summary. For those investment advisers, the per adviser annual hour burden for

1212 gee 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR 60454.
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meeting their Form ADV requirements will remain the same, in particular, 29.22 hours per
registered investment adviser without relationship summary obligations. Similarly, because
exempt reporting advisers also will not have relationship summary obligations, the annual hour
burden for exempt reporting advisers to meet their Form ADV obligations will remain the same,
at 3.60 hours per exempt reporting adviser. However, although we did not propose amendments
to Form ADV Part 1 and Part 2, and the per adviser information collection burden will not
increase for those without the obligation to prepare and file the relationship summary, the
information collection burden attributable to Parts 1 and 2 of Form ADV will increase due to an
increase in the number of registered investment advisers and exempt reporting advisers since the
last information collection burden estimate. We discuss below the increase in burden for Form
ADV overall attributable to the adopted amendments, i.e., new Form ADV Part 3: Form CRS,
and the increase due to the updated number of respondents that will not be subject to the adopted
amendments.
a. Initial Preparation and Filing of Relationship Summary

As discussed above in Section I, investment advisers will be required to prepare and
file a relationship summary summarizing specific aspects of their investment advisory
services that they offer to retail investors. Much of the required information overlaps with
that required by Form ADV Part 2A and therefore should be readily available to registered
investment advisers because of their existing disclosure obligations. Investment advisers also
already file the Form ADV Part 2A brochure on IARD, and we have considered this factor in
determining our estimate of the additional burden to prepare and file the relationship

summary.
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In the Proposing Release, we estimated that the initial first year burden for preparing
and filing the relationship summary, for investment advisers that provide advice to retail
investors, would be 5 hours per registered adviser.'?'* Some commenters said that these

estimated burdens were too low,'?*

and one argued that the current burden estimates for Form
ADV are too low.*?'® One commenter specifically argued that preparing, delivering, and
filing the relationship summary would take from 80 to 500 hours, based on input from
compliance professionals, and noted there would be additional costs that are hard to quantify,

including human resources and information technology programming.t?!® Commenters also

said more broadly that the relationship summary would be burdensome for investment

1217 1218

advisers and would result in additional compliance burdens including training.

We are revising our estimate of the time that it would take each adviser to prepare and

file the relationship summary in the first year from 5 hours in the proposal to 20 hours in light

1213 gee Proposing Release, supra footnote 5, at nn.356 —367 and accompanying text.

1214 See, e.g., NSCP Letter; see also CCMC Letter (costs to implement the proposalwere underestimated and
greater than 40% of firms surveyed anticipate having to spend a moderate or substantialamount to
implement Regulation Best Interest and Form CRS); SIFMA Letter (stating that implementation costs of
Regulation Best Interestand Form CRS would be significant).

1215 See Marotta Letter.

1216 See NSCP Letter.

1217 See MarketCounsel Letter.

1218 See NSCP Letter (stating thata minimum of two hours of firm level training or two hours of training per
independent registered representative will be required prior to implementation and delivery of the

relationship summary).
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of these comments and the changes we are making to the proposed relationship summary.*?°

For example, as discussed in the Proposing Release, we estimated that it would take firms a
shorter amount of time to prepare the relationship summary than to prepare more narrative
disclosures due to the standardized nature and prescribed language of the relationship
summary. As discussed above, the final instructions require less prescribed wording relative
to the proposal and require firms to draft their own summaries for most of the sections. In
addition and in a change from the proposal, we are now requiring that all relationship
summaries be filed with machine-readable headings, aswell as in a text-searchable format as
proposed. We acknowledge that these changes will increase cost burdens because advisers
will have to develop their own wording and design, as well as implement machine-readable

headings, to comply with these requirements.

The relationship summary will also require more layered disclosures relative to the
proposal and will encourage the use of electronic formatting and graphical, text, online
features to facilitate access to other disclosures that provide additional detail. Although much
of the information that will be summarized in the relationship summary is contained in other
disclosures that firms already provide, firms will bear the cost of preparing a new relationship
summary and cross-referencing or hyperlinking to additional information. The higher
estimated burden estimate also reflects our acknowledgement that it will take firms longer to
draft certain disclosures than we estimated in the Proposing Release, such as answers to

“conversation starters” that advisers providing automated investment advisory without a

1219 See infra footnote 1221.
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particular individual with whom a retail investor can discuss these questions must include on
their website. We believe these factors and the other changes we made to the proposal will

increase the burden to prepare a relationship summary relative to the proposal.

We are estimating the same hourly burden for investment advisers and investment
advisers that are dually registered as broker-dealers because we are counting dually registered
firms in the burden calculation for Form ADV and the Exchange Act rule that requires the
relationship summary for broker-dealers.*?2° We recognize that the burden for some advisers
will exceed our estimate, and the burden for others will be less due to the nature of their
business, but we do not believe that the range could be as high as some commenters
suggested.’??!  After consideration of comments and changes we made to the requirements
relative to the proposal and in light of the current approved burden for Part 2 of Form ADV,

which requires more disclosures than the relationship summary, we are increasing the

1220 The burden estimates for dual registrants to prepare and file the relationship summary are accounted for in

the burden estimates for Form ADV and under Exchange Actrule 17a-14. For example, a dual registrant
that prepares an initial relationship summary that covers both its advisory business and broker-dealer
business has an estimated burden of 60 hours amortized (20 hours to prepare and file relationship summary
related to the advisory business + 40 hours to prepare and file relationship summary related to the broker-
dealer business).

1221 See NSCP Letter (estimating that the time required to prepare, deliver and file the relationship summary

would be anywhere from 80 to 500 hours). In estimating the cost for the initial preparation of Form ADV
Part 2, we estimated thatsmall, medium, and large advisers would require 15, 97.5, and 1989 hours
respectively to prepare Form ADV Parts 1 and 2, for investment advisers overall, and the per adviser
annual hour burden for meeting their Form ADV Parts 1 and 2 requirements is 36.24 hours. See Brochure
Adopting Release, supra footnote 576, at 75 FR at 49257. In comparison, as discussed above, the
relationship summary is limited totwo pages in length for standalone investment advisers and four pages in
length for dual registrants in paper format (or equivalent in electronic format). While we recognize that
different firms may require different numbers of hours to prepare and file the relationship summary, we
believe thata first year average of 20 hours for investment advisers with relationship summary obligations
is an appropriate estimate for purposes of calculating an aggregate burden for the industry, for purposes of
the PRA analysis, particularly given our experience with the burdens for Form ADV Parts 1 and 2.
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estimated burden relative to the proposal to 20 hours in the first year.??> We therefore

estimate that the total burden of preparing and filing the relationship summary will be 164,700

hours.

1223

As with the Commission’s prior Paperwork Reduction Act estimates for Form ADV,

we believe that most of the paperwork burden will be incurred in advisers’ initial preparation

and filing of the relationship summary, and that over time this burden will decrease

substantially because the paperwork burden will be limited to updating information.*?** The

estimated initial burden associated with preparing and filing the relationship summary will be

amortized over the estimated period that advisers will use the relationship summary, i.e., over a

three-year period.1?2°® The annual hour burden of preparing and filing the relationship summary

will therefore be 54,900.*2% In addition, based on IARD system data, the Commission

estimates that 1,227 new investment advisers will file Form ADV with us annually; of these,

1222

1223

1224

1225

1226

We believe that much of the information required in the relationship summary overlaps with that required
by Form ADV Part 2 and therefore should be readily available to investment advisers because of their
existing disclosure obligations. Accordingly, although these new requirements will cause an increase in the
information collected, the increased burden should largely be attributable to dataentry and not data
collection.

20.0 hours x 8,235 investment advisers = 164,700 total aggregate initial hours.

We discuss the burden for advisers making annual updating amendments to Form ADV in Section V.A.2.c
below.

See 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209. Amortizing the 20 hour burden
imposed by the relationship summary over a three-year period will result in an average annual burden of
6.67 hours per year for each of the 8,235 investment advisers with relationship summary obligations.

20.0 hours x 8,235 investment advisers/ 3 = 54,900 total annual aggregate hours.
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656 will be required to prepare and file the relationship summary.'??” Therefore, the aggregate

initial burden for newly registered advisers to prepare and file the relationship summary will be

1229

13,120*2%® and, amortized over three years, 4,373 on an annual basis. In sum, the annual

hour burden for existing and newly registered investment advisers to prepare and file a

1230

relationship summary will be 59,273 hours,*?%° or approximately 6.67 hours per adviser,'?*! for

an annual monetized cost of $16,181,529, or $1,965 per adviser. 232

b. Estimated External Costs for Investment Advisers Preparing
the Relationship Summary

The currently approved total annual collection of information burden estimate for Form

ADV anticipates that there will be external costs, including (i) a one-time initial cost for outside

1221 The number of new investment advisers is calculated by looking at the number of new advisers in 2017 and

2018 and then determining the number each year that serviced retail investors. (644 for 2017 + 668 for
2018) / 2 = 656.
1228 656 new RIASs required to prepare relationship summary x 20.0 hours = 13,120 hours for new RIAs to
prepare relationship summary.

1229 656 x 20.0 hours/ 3 = 4,373,
1230 (164,700 + 13,120) / 3 years = 59,273 annual hour burden for existing and new advisers to prepare and file
relationship summary.

1231 59,273 hours/ (8,235 existing advisers + 656 new advisers) = 6.67 hours per year.

1232 59,273 is the total aggregate initial hourburden for preparing and filing a relationship summary. We
believe that performance of this function will most likely be equally allocated between a senior compliance
examiner and a compliance manager. Data from the Securities Industry Financial Markets Association’s
Management & Professional Earnings in the Securities Industry 2013 (“SIFMA Management and
Professional Earnings Report”), modified by Commission staff to account for an 1,800-hour work-year and
inflation, and multiplied by 5.35 (professionals) or 2.93 (office) to accountfor bonuses, firm size, employee
benefits, and overhead, suggest that costs forthese positions are $237 and $309 per hour, respectively.
(59,273 hours x 50% x $237) + (59,273 hours x 50% x $309 = $16,181,529). $16,181,529 / 8,235
investment advisers = $1,965 per investment adviser. The SIFMA Management and Professional Earnings
Report was updated in 2019 to reflect inflation. The numbers in the report are higher than the numbers we
used in the Proposing Release and, along with the higher hourly burden, result in higher cost estimates in
this release, relative to the proposal.
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legal and compliance consulting fees in connection with the initial preparation of Part 2 of Form
ADV, and (ii) the cost for investment advisers to private funds to report the fair value of their
private fund assets.*?3* We do not anticipate that the amendments to add a new Part 3 will affect
the per adviser cost burden for those existing requirements but anticipate that some advisers may
incur a one-time initial cost for outside legal and consulting fees in connection with the initial
preparation of the relationship summary. We do not anticipate external costs to investment
advisers in the form of website set-up, maintenance, or licensing fees because they will not be
required to establish a website for the sole purpose of posting their relationship summary if they
do not already have a website. We also do not expect other ongoing external costs for the
relationship summary.

In the Proposing Release, we estimated that an external service provider would spend 3
hours helping an adviser prepare an initial relationship summary. While we received no specific
comments on our estimate regarding external costs in the Proposing release, one commenter
suggested that there would be additional implementation costs such as legal advice, but that these
costs are difficult to quantify.!?** Another argued that that the current burden estimates for Form
ADV did not take into consideration the time spent on learning about the complexities of what is

needed to comply with similar requirements.}>*> Based on the concerns expressed by these

1233 gee 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR 60452. The estimated
external costs of outside legal and consulting services for the relationship summary are in addition to the
estimated hour burden discussed above.

1234 See NSCP Letter.

1235 See Marotta Letter.
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commenters and the changes we are making to the relationship summary, we are increasing the
estimate relative to the proposal from 3to 5 hours. While we recognize that different firms may
require different amounts of external assistance in preparing the relationship summary, we
believe that this is an appropriate average number for estimating an aggregate amount for the
industry purposes of the PRA analysis, particularly given our experience with the burdens for
Form ADV.2%

Although advisers that will be subject to the relationship summary requirement may vary
widely in terms of the size, complexity, and nature of their advisory business, we believe that the
strict page limits will make it unlikely that the amount of time, and thus cost, required for outside
legal and compliance review will vary substantially among those advisers who elect to obtain
outside assistance.

Most of the information required in the relationship summary is readily available to
investment advisers from Form ADV Part 2A, and the narrative descriptions are concise, brief,
and at a summary level. As aresult, we continue to anticipate, as discussed in the proposal, that
only 25% of investment advisers will seek the help of outside legal services and 50% of
investment advisers will seek the help of compliance consulting services in connection with the

initial preparation of the relationship summary.***” We estimate that the initial per existing

1236 In estimating the external cost for the initial preparation of Form ADV Part 2, we estimated that small,

medium, and large advisers would require 8, 11, and 26 hours of outside assistance, respectively, to prepare
Form ADV Part 2. See Brochure Adopting Release, supra footnote 576, at 75 FR at 49257. In comparison,
as discussed above, the relationship summary is limited totwo pages in length for standalone investment
advisers and four pages in length for dual registrants in paper format (or equivalent in electronic format).
12317 See Proposing Release, supra footnote 5 at Section V.A. We did not receive comments on these estimates.
While we recognize that the instructions have changed, we continue to believe thatonly 25% of advisers
will seek help of outside legal services and 50% of advisers will seek compliance consulting services, and
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adviser cost for legal services related to the preparation of the relationship summary will be
$2,485.12%8 We estimate that the initial per existing adviser cost for compliance consulting
services related to the preparation of the relationship summary will be $3,705.12%° Thus, the
incremental external cost burden for existing investment advisers is estimated to be $20,371,331,
or $6,790,444 annually when amortized over a three-year period.***° In addition, we estimate
that 1,227 new advisers will register with us annually, 656 of which will be required to prepare a
relationship summary. For these 656 new advisers, we estimate that they will require $1,622,780
1241

in external costs to prepare the relationship summary, or $540,927 amortized over three years.

In summary, the annual external legal and compliance consulting cost for existing and new

that these estimates are appropriate for purposes ofthe PRA analysis, particularly given our experience
with the external burdens for Form ADV Parts 1 and 2.

1238 External legal fees are in addition to the projected hour per adviser burden discussed above. Data from the

SIFMA Management and Professional Earnings Report suggestthat outside legal services cost
approximately $497 per hour. $497 per hourfor legal services x 5 hours per adviser = $2,485. The hourly
costestimate of $497 is based on an inflation-adjusted figure and our consultation with advisers and law
firms who regularly assistthem in compliance matters.
1239 External compliance consulting fees are in addition to the projected hour per adviser burden discussed
above. Data from the SIFMA Management and Professional Earnings Report, modified to accountfor an
1,800-hour work year and multiplied by 5.35 to account for bonuses, firm size, employee benefits, and
overhead, and adjusted for inflation, suggestthat outside management consulting services cost
approximately $741 per hour. $741 per hourfor outside consulting services x 5 hours per adviser = $3,705.
1240 2505 x 8,235 existing advisers x $2,485 for legal services = $5,115,994 for legal services. 50% x 8,235
existing advisers x $3,705 for compliance consulting services = $15,255,338. $5,115,994 + $15,255,338 =
$20,371,331 in external legal and compliance consulting costs for existing advisers. $20,371,333 /3 =
$6,790,444 annually.

1241 25% x 656 new advisers x $2,485 for legal services = $407,540. 50% x 656 new advisers x $3,705 for
compliance consulting services = $1,215,240. $407,540 + $1,215,240 =$1,622,780 in external legal and
compliance consulting costs for new advisers. $1,622,780 /3 = $540,927.annually in external legal and
compliance consulting costs for newly registered advisers.
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advisers relating to obligations to prepare the relationship summary is estimated to total
$7,331,370, or $825 per adviser.'?4?

C. Amendments to the Relationship Summary and Filing of
Amendments

The current approved information collection burden for Form ADV also includes the
hour burden associated with annual and other amendments to Form ADV, among other
requirements. In the Proposing Release, we estimated that the relationship summary would
increase the annual burden associated with Form ADV by 0.5 hours'?*® due to amendments to the
relationship summary, for those advisers required to prepare and file a relationship summary.
We did not receive comments regarding hour burdens associated with preparing and filing
amendments to the relationship summary. As discussed in section 11.C.4 above, in a change
from the proposal, we are adding a requirement that firms preparing updated relationship
summaries to existing clients also highlight the most recent changes by, for example, marking
the revised text or including a summary of material changes.*?** To account for this change, we

are increasing the annual burden to 1 hour per year to amend and file a relationship summary.*24°

1242 $6,790,444 in annual external legal and compliance consulting costs for existing advisers + $540,927

annually for new advisers = $7,331,370 annually for existing and new advisers. $7,331,370 / (8,235
existing advisers + 656 new advisers) = $825 per adviser.
1243 We have previously estimated that investment advisers would incur 0.5 hours to prepare an interim (other-
than-annual) amendment to Form ADV. See 2016 Form ADV Paperwork Reduction Analysis, supra
footnote 1209, at 81 FR at 60452.
1244 Additionally, we are requiring that the additional disclosure showing the revised text or summarizing the
material changes be attached as an exhibit tothe unmarked relationship summary.

1245 e believe thatthe time estimated to prepare and file an amendment to the relationship summary is closer

to the amount of time to prepare an interim-other-than-annual amendment to Form ADV. See, e.g.,
Brochure Adopting Release, supra footnote 576, at 75 FR at 49257.
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We do not expect amendments to be frequent, but based on the historical frequency of
amendments made on Form ADV Parts 1 and 2, we estimate that on average, each adviser
preparing a relationship summary will likely amend and file the disclosure an average of 1.71
times per year.1?*® We therefore estimate that for making and filing amendments to their
relationship summaries, advisers will incur an estimated total paperwork burden of 14,082 hours
per year,*?*” or approximately 1.58 hours per adviser,'?*® for an annual monetized cost of
$3,844,386, or $467 per adviser.'**°

Although advisers will be required to amend the relationship summary within 30 days
whenever any information becomes materially inaccurate, we expect that amendments will
require relatively minimal wording changes, given the relationship summary’s page limitation
and summary nature. We believe that investment advisers will be more knowledgeable about the

information to include in the amended relationship summaries than outside legal or compliance

consultants and will be able to make these revisions in-house. Therefore, we do not estimate that

1246 Based on IARD dataas of December 31, 2018, 8,235 investment advisers with retail clients filed 14,118

other-than-annualamendments to Form ADV. 14,118 other-than-annualamendments / 8,235 investment
advisers = 1.71 amendments per investment adviser. We estimated in the Proposing Release thatadvisers
with relationship summary obligations will amend and file disclosures onaverage of 1.8 times per year,
based on IARD systemdataas of December 31, 2017. See Proposing Release, supra footnote 5 at Section
V.A.
1247 8235 investment advisers amending relationship summaries x 1.71 amendments per year x 1 hour = 14,082
hours.

1248 14,082 hours/ (8,235 existing advisers + 656 new advisers) = 1.58 hours per year.

1249 14,082 is the total aggregate initial hour burden for amending relationship summaries. We believe that
performance of this function will most likely be equally allocated between a senior compliance examiner
and a compliance manager. Data from the SIFMA Management and Professional Earnings Report suggest
that costs for these positions are $237 and $309 per hour, respectively. (14,082 hours x 50% x $237 +
14,082 hours x 50% x $309 = $3,844,386. $3,844,386 /8,235 investment advisers = $467 per investment
adviser.
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investment advisers will need to incur ongoing external costs for the preparation and review of
relationship summary amendments.

d. Incremental Increase to Form ADV Hourly and External Cost
Burdens Attributable to Form ADV Part 3 Amendments

For existing and newly-registered advisers with relationship summary obligations, the
additional burden attributable to amendments to Form ADV to add Part 3: Form CRS,
(including the initial preparation and filing of the relationship summary and amendments thereto)
totals 73,355 hours,*?*° or 8.25 hours per adviser,'*** and a monetized cost of $20,025,915, or
$2,252 per adviser.1?®? The incremental external legal and compliance cost is estimated to be
$7,331,370.1%>°

3. Total Revised Burden Estimates for Form ADV
a. Revised Hourly and Monetized Value of Hourly Burdens

As discussed abowve, the currently approved total aggregate annual hour burden for all
registered advisers completing, amending, and filing Form ADV (Part 1 and Part 2) with the

Commission is 363,082 hours, or a blended average per adviser burden of 23.77 hours, with a

1250 59,273 hours for initial preparation and filing of the relationship summary + 14,082 hours for amendments

to the relationship summary = 73,355 total aggregate annual hourburden attributable to the Form ADV
amendments to add Part 3: Form CRS.

1281 73355 hours/ (8,235 existing advisers + 656 newly registered advisers)= 8.25 hours per adviser.

1252 73,355 total aggregate annual hour burden for preparing, filing, and amending a relationship summary. We
believe that performance of this function will most likely be equally allocated between a senior compliance
examiner and a compliance manager. Data from the SIFMA Management and Professional Earnings
Report suggest that costs for these positions are $237 and $309 per hour, respectively. 73,355 hours x 50%
x $237 = $8,692,568. 73,355 hours x 50% x $309 = $11,333,348. $8,692,568 + $11,333,348 =
$20,025,915. $20,025,915 /(8,235 existing registered advisers + 656 newly registered advisers) = $2,252
per adviser.

1258 gee supra footnote 1242.
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monetized cost of $92,404,369, or $6,051 per adviser. This includes the total annual hour burden
for registered advisers of 351,386 hours, or 29.22 hours per registered adviser, and 11,696 hours
for exempt reporting advisers, or 3.60 hours per exempt reporting adviser. For purposes of
updating the total information collection based on the amendments to Form ADV, we consider
three categories of respondents, as noted above: (i) existing and newly-registered advisers
preparing and filing a relationship summary, (i) registered advisers with no obligation to prepare
and file a relationship summary, and (iii) exempt reporting advisers. One commenter said that
the current Form ADV requirements are a burden to smaller firms and that the currently
approved burdens for Form ADV Parts 1 and 2 are too low.*?** We disagree. We recognize that
the burden for some advisers will exceed our estimate and the burden for others will be less due
to the nature of their business, but we continue to believe that on average our estimates are
appropriate for purposes of the PRA analysis. For example, the current burden estimates for
Form ADV Parts 1 and 2 range from 15 hours for smaller advisers to 1989 hours for larger
advisers.2>°

For existing and newly-registered advisers preparing and filing a relationship summary,
including amendments to the disclosure, the total annual collection of information burden for

preparing all of Form ADV, updated to reflect the amendments to Form ADV, equals 37.47

hours per adviser, with 8.25 hours attributable to the adopted amendments.'?*®  On an aggregate

1254 See Marotta Letter.

1255 gee supra footnote 1221.

1256 2922 hours + 8.25 hours for increase in burden attributable to initial preparation and filing of, and

amendments to, relationship summary = 37.47 hours total.
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basis, this totals 333,146 hours for existing and newly registered advisers, with a monetized

value of $90,978,858.12%7

As noted above, we estimate 5,064 of existing registered advisers will not have retail

investors; therefore, they will not be obligated to prepare and file relationship summaries, so

their annual per adviser hour burden will remain unchanged.?°® To that end, using the currently

approved total annual hour estimate of 29.22 hours per registered investment adviser to prepare

and amend Form ADV, we estimate that the updated annual hourly burden for all existing and

newly-registered investment advisers not required to prepare a relationship summary will be

164,655,12°° with a monetized value of $44,950,816.%2%° The revised total annual collection of

information burden for exempt reporting advisers, using the currently approved estimate of 3.60

1257

1258

1259

1260

37.47 hours x (8,235 existing RIAs required to prepare a relationship summary + 656 newly registered
RIAs required to prepare a relationship summary) = 333,146 total aggregate annual hour burden for
preparing, filing and amending a relationship summary. We believe that performance of this function will
most likely be equally allocated between a senior compliance examiner anda compliance manager. Data
from the SIFMA Management and Professional Earnings Report suggest that costs forthese positions are
$237 and $309 per hour, respectively. 333,146 hours x 0.5 x $237 = $39,477,801. 333,146 hoursx 0.5 x
$309 = $51,471,057. $39,477,801 +$51,471,057 =$90,948,858.

13,299 registered investment advisers — 8,235 registered investment advisers with retail investors = 5,064
registered investment advisers without retail investors.

29.22 hours x (5,064 existing and 571 newly-registered investmentadvisers without retail investors) =
approximately 164,655 total annual hour burden for RIAs not preparing a relationship summary.

We believe that performance of this function for registered advisers will most likely be equally allocated
between a senior compliance examiner and a compliance manager. Data from the SIFMA Management and
Professional Earnings Report suggest that costs forthese positions are $237 and $309 per hour,
respectively. 164,655 hours x 50% x $237 =$19,511,618. 164,655 hours x 50% x $309 = $25,439,198.
$19,511,618 + $25,439,198 = $44,950,816.
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hours per exempt reporting adviser, will be 16,996 hours,*2® for a monetized cost of $4,639,908,
or $983 per exempt reporting adviser.'2¢?

In summary, factoring in the amendments to Form ADV to add Part 3, the revised annual
aggregate burden for Form ADV for all registered advisers and exempt reporting advisers will be
514,797,%2% for a monetized cost of $140,569,582.1%%4 This results in an annual blended average
per adviser burden for Form ADV of 29.28 hours'?®® and $7,996 per adviser.1?®® This is an

increase of 151,715 hours, *2%7 or $48,165,213 *2%8 in the monetized value of the hour burden,

from the currently approved annual aggregate burden estimates, increases which are attributable

1261 3.60 hours x 4,280 exempt reporting advisers currently + 441 new exempt reporting advisers = 16,996

hours.
1262 As with preparation of the Form ADV for registered advisers, we believe that performance of this function
for exempt reporting advisers will most likely be equally allocated between a senior compliance examiner
and a compliance manager. Data from the SIFMA Management and Professional Earnings Report suggest
that costs for these positions are $237 and $309 per hour, respectively. 16,996 hours x 0.5 x $237 =
$2,014,026. 16,996 hours x 0.5 x $309 = $2,625,882. $2,014,026 + $2,625,882 =$4,639,908. $4,639,908
/ (4,280 exempt reporting advisers currently + 441 new exempt reporting advisers)= $983 per exempt
reporting adviser.
1263 333146 annual hourburden for RIAs preparing relationship summary + 164,655 annual hour burden for
RIAs not preparing relationship summary + 16,996 annualhour burden for exempt reporting advisers =
514,797 total updated Form ADV annual hourburden.
1264 $00,048,858 for RIAs preparing relationship summary + $44,950,816 for RIAs not preparing relationship
summary + $4,639,908 for exempt reporting advisers = $140,539,582 total updated Form ADV annual
monetized hourly burden.
1265 514797 /(13,299 registered investment advisers + 4,280 exempt reporting advisers) = 29.28 hours per
adviser.

1266 $140,569,582 /13,299 registered investment advisers + 4,280 exempt reporting advisers)= $7,995 per
adviser.

1267 514,797 hours estimated — 363,082 hours currently approved = 151,715 hour increase in aggregate annual

hourly burden.

1268 $140,569,582 monetized hourly burden — $92,404,369 = $48,135213 increase in aggregate annual
monetized hourly burden.
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primarily to the larger registered investment adviser and exempt reporting adviser population
since the most recent approval, adjustments for inflation, and the amendments to Form ADV to
add Part 3.

b. Revised Estimated External Costs for Form ADV

The currently approved total annual collection of information burden estimate for Form
ADV anticipates that there will be external costs, including (i) a one-time initial cost for outside
legal and compliance consulting fees in connection with the initial preparation of Part 2 of Form
ADV, and (ii) the cost for investment advisers to private funds to report the fair value of their
private fund assets.’?®® The currently approved annual cost burden for Form ADV is
$13,683,500, $3,600,000 of which is attributable to external costs incurred by new advisers to
prepare Form ADV Part 2, and $10,083,500 of which is attributable to obtaining the fair value of
certain private fund assets.*2”® We do not expect any change in the annual external costs relating
to new advisers preparing Form ADV Part 2. Due to the slightly higher number of registered
advisers with private funds, however, the aggregate cost of obtaining the fair value of private
fund assets is likely to be higher. We estimate that 6% of registered advisers have at least one
private fund client that may not be audited. Based on IARD system data as of December 31,

2018, 4,806 registered advisers advise private funds. We therefore estimate that approximately

1269 gee 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR 60452. We do not
anticipate that the amendments we are adopting to add Form ADV Part 3 will affect those per adviser cost
burden estimates for outside legal and compliance consulting fees. The estimated external costs of outside
legal and compliance consulting services for the relationship summary are in addition to the estimated hour
burden discussed above.

12710 gee 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR at 60452-53. The
$10,083,500 is based on 4,469 registered advisers reporting private fund activity as of May 16, 2016.
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288 registered advisers may incur costs of $37,625 each on an annual basis, for an aggregate
annual total cost of $10,836,000.*2™

In summary, taking into account (i) a one-time initial cost for outside legal and
compliance consulting fees in connection with the initial preparation of Part 2 of Form ADV, (ii)
the cost for investment advisers to private funds to report the fair value of their private fund
assets, and (iii) the incremental external legal or compliance costs for the preparation of the
relationship summary, we estimate the annual aggregate external cost burden of the Form ADV
information collection will be $21,767,370, or $1,637 per registered adviser.'?’> This represents
1273

an $8,083,870 increase from the current external costs estimate for the information collection.

B. Rule 204-2 under the Advisers Act

Under section 204 of the Advisers Act, investment advisers registered or required to
register with the Commission under section 203 of the Advisers Act must make and keep for
prescribed periods such records (as defined in section 3(a)(37) of the Exchange Act), furnish
copies thereof, and make and disseminate such reports as the Commission, by rule, may
prescribe as necessary or appropriate in the public interest or for the protection of investors.
Rule 204-2 sets forth the requirements for maintaining and preserving specified books and

records.

12711 605 x 4,806 = 288 advisers needing to obtain the fair value of certain private fund assets. 288 advisers x

$37,625 = $10,836,000.

1272 $3,600,000 for preparation of Form ADV Part 2 + $10,836,000 for registered investment advisers to fair
value their private fund assets +$7,331,370 (see suprafootnote 1242) to prepare relationship summary =
$21,767,370 in total external costs for Form ADV. $21,767,370 /13,299 total registered advisers as of
December 31, 2018 = $1,637 per registered adviser.

1213 $21,767,370 - $13,683,500 = $8,083,870.
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The amendments to rule 204-2 will require registered advisers to retain copies of each
relationship summary. Investment advisers will also be required to maintain each amendment to
the relationship summary as well as to make and preserve a record of dates that each relationship
summary and each amendment was delivered to any client or to any prospective client who
subsequently becomes a client. These records will be required to be maintained in the same
manner, and for the same period of time, as other books and records required to be maintained
for the Form ADV Part 2A brochure under the Advisers Act rule 204-2(a)(14)(i), to allow
regulators to access the relationship summary during an examination.*2"*

As discussed above in Section I1.E several commenters suggested that our estimated
burdens for the relationship summary recordkeeping obligations were too low.'?"® Some
commenters argued that keeping records of when a relationship summary was given to

prospective retail clients would be unnecessarily burdensome or not feasible, and was not

adequately considered in the Commission’s burden estimates.*?’® One of these commenters said

1274 Specifically, investment advisers will be required to maintain and preserve records of the relationship

summary in an easily accessible place for not less than five years from the end of the fiscal year during
which the lastentry was made on suchrecord, the first two years in an appropriate office of the investment
adviser. See Advisers Act rule 204-2(e)(1).

1275 gee, e.g., CCMC Letter; SIFMA Letter. See also NSCP Letter (estimating 80-500 hours to prepare,
deliver, and file the relationship summary, including recordkeeping policies and procedures).

1276 See, e.9., CCMC Letter; SIFMA Letter; Committee of Annuity Insurers Letter; Edward Jones Letter. A
few others stated that creating recordkeeping policies and procedures relating to how professionals respond
to “key questions” would be burdensome and extremely difficult. See, e.g., LPL Financial Letter.

Although the final instructions require “conversation starter” questions that are similar to the proposed “key
questions,” we are not increasing the burden as urged by commenters. As discussed in Section V.A.2.a.
above, we increased the burden estimates for the initial preparation of the relationship summary,
acknowledging, among other things, that certain advisers that provide automated investment advisory
services will incur additional burdens to develop written answers to the conversation starters and make
those available on their websites with a hyperlink to the appropriate page in the relationship summary for
these documents (i.e., robo-advisers). However, we do not expect these advisers to incur additional
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that it would be difficult for firms to integrate pre-relationship delivery dates into their
operational systems and procedures, and that there is no way to track when a disclosure is
accessed on a website.*?"’

Based on our experience with similar requirements for Form ADV Part 2A brochures, we
disagree with commenters that retaining records of when a relationship summary was given to
prospective retail clients would be significantly more burdensome for investment advisers than
our proposed estimate of 0.2 hours. While we recognize that this recordkeeping requirement will
impose some additional burden on investment advisers that must prepare and deliver relationship
summaries, advisers are already required to keep similar records for the delivery of the Form
ADV Part 2A brochures and the currently approved burden for that requirement is 1.5 hours.
Accordingly, based on our experience, advisers already maintain this information with respect to
their brochures and should be able to update their systems to also include the relationship
summary. We also do not expect that investment advisers will incur additional external costs to
make and keep these records because we believe that advisers will create and retain them in a
manner similar to their current recordkeeping practices for the Form ADV Part 2A brochure.

This collection of information is found at 17 CFR 275.204-2 and is mandatory. The

Commission staff uses the collection of information in its examination and oversight program.

Requiring maintenance of these disclosures as part of the firm’s books and records will facilitate

recordkeeping burdens underamendments to rule 204-2 because we are notestablishing new or separate
recordkeeping obligations related to the conversation starters or the answers provided by firms in response
to the conversation starters. See supra footnotes 814 - 816.

1217 See SIFMA Letter.
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the Commission’s ability to inspect for and enforce compliance with firms’ obligations with
respect to the relationship summary. The information generally is kept confidential.*?"®

The likely respondents to this collection of information are all of the approximately
13,299 advisers currently registered with the Commission. We estimate that based on updated
IARD data as of December 31, 2018, 8,235 existing advisers will be subject to the amended
provisions of rule 204-2to preserve the relationship summary as a result of the adopted

amendments.

1. Changes in Burden Estimates and New Burden Estimates

The currently approved annual aggregate burden for rule 204-2is 2,199,791 hours, with a
total annual aggregate monetized cost burden of approximately $130,316,112, based on an
estimate of 12,024 registered advisers, or 183 hours per registered adviser.}2’® We estimate that
the requirements to make and keep copies of each relationship summary under the amendments
to rule 204-2 will result in an increase in the collection of information burden estimate by 0.2
hours'?8% for each of the estimated 8,235 registered advisers with relationship summary
obligations, resulting in a total of 183.2 hours per adviser. This will yield an annual estimated

aggregate burden of 1,508,652 hours under amended rule 204-2 for all registered advisers with

1278 gee section 210(b) of the Advisers Act.

1219 5ee 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR at 60454-55.
1280 In the Paperwork Reduction Act analysis for amendments to Form ADV adopted in 2016, we estimated that
1.5 hours would be required for each adviser to make and keep records relating to (i) the calculation of
performance the adviser distributes to any personand (ii) all written communications received or sent
relating to the adviser’s performance. Because the burden of preparing the relationship summary is already
included in the collection of information estimates for Form ADV, we estimate that recordkeeping burden
for the relationship summary will be considerably less than 1.5 hours and estimate that 0.2 hours is
appropriate.
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relationship summary obligations,'?3! for a monetized cost of $95,588,191, or $11,607 per

1282 |y addition, the 5,064 advisers not subject to the amendments will continue to be

adviser.
subject to an unchanged burden of 183 hours under rule 204-2, or a total aggregate annual hour
burden of 926,712,282 for a monetized cost of $58,716,472, or $11,595 per adviser.*?®* The
increase in the collection of information burden estimate by 0.2 hours as a result of the
amendments to rule 204-2 will therefore result in an annual monetized cost of $12 per

1285 |n summary, taking into account the estimated annual burden of registered advisers

adviser.
that will be required to maintain records of the relationship summary, as well as the estimated
annual burden of registered advisers that do not have relationship summary obligations and

whose information collection burden is unchanged, the revised annual aggregate burden for all

1281 8235 registered investment advisers required to prepare relationship summary x 183.2 hours = 1,508,652

hours.
1282 As with our estimates relating to the previous amendments to Advisers Act rule 204-2 (see 2016 Form
ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR at 60454-55), we expect that
performance of this function will most likely be allocated between compliance clerks and general clerks,
with compliance clerks performing 17% of the function and general clerks performing 83% of the function.
Data from the SIFMA Office Salaries in the Securities Industry Report, modified to account for an 1,800-
hour work year and multiplied by 2.93 to accountfor bonuses, firm size, employee benefits, and overhead,
suggest that costs for these position are $70 and $62, respectively. (17% x 1,508,652 hours x $70) + (83% x
1,508,652 hours x $62) = $95,588,191. $95,588,191 /8,235 advisers = $11,607 per adviser.
1283 5,064 registered investment advisers not required to prepare the relationship summary x 183 hours =
926,712.
1284 As with our estimates relating to the previous amendments to Advisers Act rule 204-2 (see 2016 Form
ADV Paperwork Reduction Analysis, supra footnote 1209, at 81 FR at 60454-55, we expect that
performance of this function will most likely be allocated between compliance clerks and general clerks,
with compliance clerks performing 17% of the function and general clerks performing 83% of the function.
Data from the SIFMA Office Salaries Report suggest that costs forthese positions are $70 and $62,
respectively. (17% x 926,712 hours x $70) + (83% x 926,712 hours x $62) = $58,716,473. $58,716,473 /
5,064 = $11,595 peradviser.
1285 $11607 aggregate burden per adviser subject to relationship summary - $11,595 aggregate burden per
adviser not subject to the relationship summary = $12.
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respondents to rule 204-2, under the amendments, is estimated to be 2,435,364 total hours,'?%¢ for
amonetized cost of $154,304,663.1%7
2. Revised Annual Burden Estimates
As noted above, the approved annual aggregate burden for rule 204-2is currently

2,199,791 hours based on an estimate of 12,024 registered advisers, or 183 hours per registered
adviser.1?®8 The revised annual aggregate hourly burden for rule 204-2 will be 2,435,3641%8°
hours, represented by a monetized cost of $154,304,664,2°° based on an estimate of 8,235
registered advisers with the relationship summary obligation and 5,064 registered advisers

without, as noted above. This represents an increase of 235,573'2%

annual aggregate hours in the
hour burden and an annual increase of $23,988,552 from the currently approved total aggregate
monetized cost for rule 204-2.1292 These increases are attributable to a larger registered investment

adviser population since the most recent approval and adjustments for inflation, as well as the rule

204-2 amendments relating to the relationship summary as discussed in this release.

1285 8235 registered investment advisers required to prepare relationship summary x 183.2 hours = 1,508,652

hours. 5,064 registered investment advisers not required to prepare the relationship summary x 183 hours =
926,712 hours. 1,508,652 hours + 26,712 hours = 2,435,364 hours.

1287 $95588,191 + $58,716,473 = $154,304,664.

1288 2109,791 hours/ 12,024 registered advisers = 183 hours per adviser.

1289 gee supra footnote 1286.

1280 gee supra footnote 1287.
1201 2,435,364 hours — 2,199,791 hours = 235,573 hours.

1202 154,304,664 — $130,316,112 = $23,988,552.
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C. Rule 204-5 under the Advisers Act

New rule 204-5will require an investment adviser to deliver an electronic or paper
version of the relationship summary to each retail investor before or at the time the adviser enters
into an investment advisory contract with the retail investor. The adviser also will make a one-
time initial delivery of the relationship summary to all existing clients within a specified time
period after the effective date of the rule. Also with respect to existing clients, the adviser will
deliver the most recent relationship summary before or at the time of (i) opening any new
account that is different from the retail nvestor’s existing account(s); (i) recommending that the
retail investor roll over assets from a retirement account into a new or existing account or
investment; or (iif) recommending or providing a new brokerage or investment advisory service
or investment that does not necessarily involve the opening of a new account and would not be
held in the existing account.?®® The adviser will be required to post a current version of its
relationship summary prominently on its public website (if it has one), and will be required to
communicate any changes in an amended relationship summary to retail investors who are
existing clients within 60 days, instead of 30 days as proposed, after the amendments are
required to be made and without charge.'?®* The investment adviser also must deliver a current

relationship summary to each retail investor within 30 days upon request. In a change from the

1293 We are adopting these requirements instead of the proposed requirements that advisers deliver the

relationship summary to existing retail investor clients before or at thetime of opening a new account that
is different from theretail investor’s existing account or changes are made to the retail investor’s existing
account(s)thatwould “materially change” the nature or scope of the firm’s relationship with the retail
investor. See Proposing Release, supra footnote 5 at Section I1.C.2.

124 The communication can be made by delivering the relationship summary or by communicating the

information through anotherdisclosure thatis delivered to the retail investor.
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proposal, an adviser must make a copy of the relationship summary available upon request
without charge, and where a relationship summary is delivered in paper format, the adviser may
link to additional information by including URL addresses, QR codes, or other means of
facilitating access to such information.*?®>  The adviser must also include a telephone number
where retail investors can request up-to-date information and a copy of the relationship
summary.*29®

As discussed further below, we received comments that our estimated burdens for
delivery of the relationship summary were too low. Some of these comments focused on the
administrative and operational burdens related to monitoring for changes that would “materially
change” the nature and scope of the relationship and thereby require delivery to existing clients
and customers.’?®”  One commenter also argued that imposing different delivery requirements for
the Form ADV, Part 2 brochure and the relationship summary would create substantial
administrative burdens specifically for investment advisers.'?*® Other comments focused on the
recordkeeping burdens related to the requirement to deliver the relationship summary to a new or

prospective retail investor.}?%®  As discussed further below, we made changes to the proposal to

require more specific triggers for initial delivery and additional delivery to existing customers in

1295 Additionally, we are adopting the instruction that if a relationship summary is delivered in paper format as

part of a package of documents, the firm must ensure that the relationship summary is the first among any
documents that are delivered at thattime, substantially as proposed. See supra footnote 701.

1296 This differs from the proposal, which required only firms that do nothave a public website to include a toll-

free number that retail investors may call to request documents. See supra footnote 609.
1297 gee, e.g., Cambridge Letter; SIFMA Letter; LPL Financial Letter.

1298 pickard Djinis and Pisarri Letter.

1299 gee supra footnotes 803 - 808.
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order to replace the requirements in response to comments. We discuss below the specific
separate delivery requirements and modifications.

New rule 204-5 contains a collection of information requirement. The collection of
information is necessary to provide advisory clients, prospective clients and the Commission
with information about the investment adviser and its business, conflicts of interest, and
personnel. Clients will use the information contained in the relationship summary to determine
whether to hire or retain an investment adviser and what type of accounts and services are
appropriate for their needs. The Commission will use the information to determine eligibility for
registration with us and to manage our regulatory and examination programs. This collection of
information will be found at 17 CFR 275.204-5and will be mandatory. Responses will not be
kept confidential.

1. Respondents: Investment Advisers
The likely respondents to this information collection will be the approximately 8,235
investment advisers registered with the Commission that will be required to deliver a relationship
summary per new rule 204-5. We also note that these figures include the 318 registered broker-
dealers that are dually registered as investment advisers.!3%
2. Initial and Annual Burdens
a. Posting of the Relationship Summary to Website

Under new rule 204-5, advisers will be required to post a current version of their

relationship summary prominently on their public website (if they have one). In the Proposing

1300 gee supra footnote 863 and accompanying text.
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Release, we estimated that each adviser will incur 0.5 hours to prepare the posted relationship
summary, such as to ensure proper electronic formatting and to post the disclosure to the
adviser’s website, if the adviser has one.**°! Although we did not receive any comments
regarding burdens associated with posting of the relationship summary to a public website, we
are increasing our estimate of the time from 0.5 to 1.5 hours based on the staff's experience.*%2
We do not anticipate that investment advisers will incur additional external costs to post the
relationship summary to the adviser’s website because advisers without a public website will not
be required to establish or maintain one, and advisers with a public website have already incurred
external costs to create and maintain their websites. Additionally, external costs for the
preparation of the relationship summary are already included for the collection of information
estimates for Form ADV, in Section A.2.b, above.

Based on IARD system data, 91.6% of investment advisers with individual clients report

having at least one public website.*3%® Therefore, we estimate that 91.6% of the 8,235 existing

and 656 newly registered investment advisers with relationship summary obligations will incur a

1301 Proposing Release, suprafootnote, 5 at section V.C.2.a.

1302 See e.g., Optional Internet Availability of Investment Company Shareholder Reports, Investment Company
Act Release No. 33115 (June 5, 2018) [83 FR 29158 (Jun. 22, 2018)] (estimating that funds thatalready
postshareholderreports on their websites will require a half hour burden per fund to comply with the
annual compliance and posting requirements of rule 30e-3, and funds that do notalready postshareholder
reports to their websites will require one and half hours to post the required documents online). Posting of
the relationship summary under rule 204-5 pertains to one document, which is similar to the shareholder
report posting to which rule 30e-3 applies.

1303 We estimated in the Proposing Release that91.1 of investment advisers with individual clients report at

least one public website, based on IARD systemdata as of December 31, 2017. See Proposing Release,
supra footnote 5 at Section V.C.1.
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total of 12,216 aggregate burden hours to post relationship summaries to their websites,*3%* with
a monetized cost of $757,407.23% As with the initial preparation of the relationship summary,
we amortize the estimated initial burden associated with posting the relationship summary over a
three-year period.'3%® Therefore, the total annual aggregate hourly burden related to the initial
posting of the relationship summary is estimated to be 4,072 hours, with a monetized cost of
$252,469.13%7 We did not receive comments regarding burdens associated with posting of the
relationship summary to a public website.

b. Delivery to Existing Clients
(1) One-Time Initial Delivery to Existing Clients

The burden for this new rule is based on each adviser with retail investors having, on
average, an estimated 3,985 clients who are retail investors.’*%® Although advisers may either
deliver the relationship summary separately, in a “bulk delivery” to clients, or as part of the
delivery of information that advisers already provide, such as the annual Form ADV update,

account statements or other periodic reports, we base our estimates here on a “bulk delivery” to

130415 hours to prepare and post the relationship summary x 91.6% x (8,235 existing advisers + 656 newly -

registered advisers with relationship summary obligations) = 12,216 hours.
1305 Based on datafrom the SIFMA Office Salaries Report, we expect that requirement for investment advisers
to post their relationship summaries to their websites will most likely be performed by a general clerk at an
estimated costof $62 per hour. 1.5 hours per adviser x $62 = $93 in monetized costs per adviser. $93 per
adviser x 91.6% x (8,235 existing advisers + 656 newly registered advisers) = $757,407 total aggregate
monetized cost.

1306 See 2016 Form ADV Paperwork Reduction Analysis, supra footnote 1209.

1307 12,216 hours/ 3 years = 4,072 hours annually. $757,407/ 3 years = $252,469 in annualized monetized
costs.

1308 This estimate is based on IARD systemdataas of December 31, 2018.
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existing clients. This is similar to the approach we took in estimating the delivery costs for
amendments to rule 204-3 under the Advisers Act, which requires investment advisers to deliver
their Form ADV Part 2A brochures and brochure supplements to their clients.**%°  As with the
estimates for rule 204-3, we estimate that advisers will require approximately 0.02 hours to
deliver the relationship summary to each client.*3!° We did not receive comments on the burdens
specific to delivering the relationship summary to existing clients under new Rule 204-5. We
estimate the total burden hours for 8,235 advisers for initial delivery of the relationship summary
to existing clients to be 79.7 hours per adviser, or 708,613 total aggregate hours, for the first year
after the rule is in effect,*3!* with a monetized cost of $4,941'%1? per adviser or $43,930,431 in
aggregate.’®®  Amortized over three years, the total annual hourly burden is estimated to be

1314

26.57 hours per adviser, or 236,204 annual hours in aggregate, with annual monetized costs

1309 gee Brochure Adopting Release, supra footnote 576, at 75 FR at 49259.
1310 This is the same estimate we made in the Form ADV Part 2 proposaland for which we received no
comment. Brochure Adopting Release, supra footnote 576, at 75 FR at 49259 The burden for preparing
relationship summaries is already incorporated into the burden estimate for Form ADV discussed above.
1811 (0.02 hours per client x 3,985 retail clients per adviser) = 79.7 hours per adviser. 79.7 hours per adviser x
(8,235 existing advisers + 656 newly registered advisers) = 708,613 total aggregate hours.

1812 Based on datafrom the SIFMA Office Salaries Report, we expect that initial delivery requirement to
existing clients of rule 204-5 will most likely be performed by a general clerk at an estimated cost of $62
per hour. 79.7 hours per adviser x $62 = $4,941 in monetized costs peradviser. We estimate thatadvisers
will notincur any incremental postage costs because we estimate that they will make such deliveries with
anothermailing the adviser was already delivering to clients, such as interim or annual updates to the Form
ADV, orwill deliver the relationship summary electronically.

1313 $4.941 in monetized costs peradviser x (8,235 existing advisers + 656 newly registered advisers) =
$43,930,431 in total aggregate costs.

1314 797 initial hours per adviser / 3 = 26.57 total annual hours per adviser. 708,613 initial aggregate hours/ 3
= 236,204 total annualaggregate hours.
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of $1,647 per adviser, or $14,643,477 in aggregate.’3*® We do not expect that investment
advisers will incur external costs for the initial delivery of the relationship summary to existing
clients because we estimate that advisers will make such deliveries along with another required
delivery, such as an interim or annual update to the Form ADV Part 2A.

2 Additional Delivery to Existing Clients

As discussed in Section 11.C.3.c abowve, the proposed instructions would have required
investment advisers to deliver the relationship summary to existing retail investor clients before
or at the time firms open a new account that is different from the retail investor’s existing
account or changes are made to the retail mvestor’s existing account(s) that would “materially
change” the nature or scope of the firm’s relationship with the retail investor. In response to
comments seeking additional clarity on when the “materially change” requirement would apply,
and expressing concerns that there will be additional supervisory, administrative, and operational
processes required, and burdens imposed, we replaced the “materially change” requirement with
more concrete delivery triggers that firms could more easily implement based on their existing
systems and processes. 3

Investment advisers will be required to deliver the relationship summary to existing
clients before or at the time they open a new account that is different from the retail nvestor’s

existing account(s), as proposed. In addition, in a change from the proposal, delivery will be

required before or at the time the adviser (i) recommends that the retail investor roll over assets

1315 $4,941 in monetized costs peradviser/ 3 = $1,647 annualized monetized cost per adviser. $43,930,431

initial aggregate monetized cost/3 = $14,643,477 in total annual aggregate monetized cost.

1316 gee supra footnotes 758 — 763 and accompanying text.
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from a retirement account into a new or existing account or investment, or (ii) recommends or
provides a new brokerage or investment advisory service or investment that does not necessarily
involve the opening of a new account and would not be held in the existing account. We are
adopting these two triggers instead of the proposed requirement to deliver the relationship
summary before or at the time changes are made to the existing account that would “materially
change” the nature and scope of the relationship to address commenters’ requests for additional
guidance or examples of what would constitute a “material change.”**!” Commenters also
described administrative and operational burdens arising from this requirement and argued that
our estimated burdens were too low.*'® One commenter asserted that firms would be required to
build entirely new operational and supervisory processes to identify asset movements that could
trigger a delivery requirement.*'® Another commenter noted the challenges of designing a
system that distinguishes non-ordinary course events from routine account changes.32°

As discussed above, we replaced the “materially change” requirement with more specific
triggers to be clearer about when a relationship summary must be delivered.’**  While these

specific triggers will still impose operational and supervisory burdens on firms, we believe that

they are more easily identified and monitored, such that firms will not incur significant burdens

1817 See Prudential Letter; TIAA Letter; Cambridge Letter; SIFMA Letter; LPL Financial Letter; Institute for
Portfolio Alternatives Letter.

1818 gSee, e.g., SIFMA Letter; LPL Financial Letter.
1319 See SIFMA Letter.
1320 See LPL Letter.

1321 These more specific triggers are intended to address circumstances that the proposed “materially change”

soughtto address. Seesupra footnote 761 and accompanying text.
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as described by commenters to implement entirely new supervisory, administrative, and
operational processes needed to monitor events that cause a material change. However,
recognizing that some additional processes will be necessary to implement these delivery triggers,
we are increasing our burden estimate from 0.02 to 0.04 hours. We now estimate that each
adviser will incur 16 hours per year to deliver the relationship summary in these types of
situations, and that delivery under these circumstances will take place among 10% of an
adviser’s retail investors annually.’**2 We will therefore estimate a total annual aggregate hours
of 142,256,132% with a monetized cost of $992 per adviser*?* and $8,818,872 in aggregate.'3?°
(3) Posting of Amended Relationship Summaries to Websites
and Communicating Changes to Amended Relationship
Summaries, Including by Delivery
Investment advisers will be required to amend their relationship summaries within 30
days when any of the information becomes materially inaccurate. Investment advisers also will
be required to communicate any changes in an amended relationship summary to existing clients

who are retail investors within 60 days, instead of 30 days as proposed, after the updates are

required to be made and without charge. We do not expect this change to increase the PRA

1322 10% 0f 3,985 retail clients per adviser x .04 hours to deliver the relationship summary = 16 hours per

adviser.

1323 16 hours x (8,235 existing advisers + 656 new advisers)= 142,256 total aggregate hours.

1324 Based on datafrom the SIFMA Office Salaries Report, we expect that delivery requirements of rule 204-5
will most likely be performed by a general clerk at an estimated cost of $62 per hour. 16 hours per adviser
x $62 = $992 per adviser. We estimate that advisers will not incur any incremental postage costs in the
delivery of the relationship summary to existing clients for changes in accounts, because we estimate that
advisers will make such deliveries with another mailing the adviser was already delivering to clients, such
as new account agreements and other documentation normally required in such circumstances.

1325 $992 in monetized costs peradviser x (8,235 existing advisers + 656 newly registered advisers) =
$8,819,872 in total aggregate costs.
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estimates.’**®  The communication can be made by delivering the relationship summary or
through another disclosure that is delivered to the retail investor. This requirement is a change
from the proposed requirement but is substantively similar.**” Commenters did not comment on
the estimated burden. We have determined not to change the burden relative to the proposal.
Based on the historical frequency of amendments made on Form ADV Parts 1 and 2, we
estimate that on average, each adviser preparing a relationship summary will likely amend the
disclosure an average of 1.71 times per year.'*?® We are not changing the 0.5 hours estimates to
post the amendments to a public website, consistent with our estimates at proposal. Using the
same percentage of investment advisers reporting public websites, 91.6% of 8,235 advisers will
incur a total annual burden of 0.86 hours per adviser, or 6,487 hours in aggregate,**?° to post the

amended relationship summaries to their website. This translates into an annual monetized cost

1326 As discussed in Section V.A.2.c., we have increased the burden estimates for preparing amendments to the

relationship summary, acknowledging, among other things, that firms will incur additional burdens to
prepare and file amendments as a result of the instructions that firms preparing amendments highlight the
most recent changes, and that additional disclosure showing the revised text be attached as an exhibit tothe
unmarked relationship summary.

1821 The proposed instructions would have required firms to communicate updated information by delivering

the amended relationship summary or by communicating the information anotherway. The revised
instruction will eliminate the wording “anotherway” and will clarify that the communication can be made
through anotherdisclosure thatis delivered to the retail investor. See supra footnote 767.
1328 We estimated in the Proposing Release that each adviser preparing a relationship summary will likely
amend the disclosure an average 1.81 times based on IARD systemdata as of December 31, 2017. See
Proposing Release, suprafootnote 5 at section V.C.2.b.iii. We are updating the average number to 1.71
times per year based on IARD systemdataas of December 31, 2018.
1329 0.5 hours to postthe amendment x 1.71 amendments annually = 0.86 hours per adviser annually to post
amendments to the website. 0.86 x 8,235 existing advisers amending the relationship summary x 91.6% of
advisers with public websites = 6,487 aggregate annual hours to postamendments of the relationship
summary.
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of $53.32 per adviser, or $402,207 in the aggregate for existing registered advisers with
relationship summary obligations.**3°

For this requirement, we estimate that 50% of advisers will choose to deliver the
relationship summary to communicate the updated information, and that the delivery will be
made along with other disclosures already required to be delivered. We did not receive
comments on this estimate. We believe that it is likely that the other 50% of advisers will
incorporate all of the updated information in their Form ADV Part 2, like the summary of
material changes or other disclosures, which they are already obligated to deliver in order to

avoid having to deliver two documents. We estimate a burden of 561,162 hours,***! or 136.29

hours per adviser,3*? at a monetized cost of $34,792,044 in aggregate,*>* or $8,450 per

1330 Based on datafrom the SIFMA Office Salaries Report, we expect that the posting requirements of rule 204-

5 will most likely be performed by a general clerk at an estimated costof $62 per hour. 0.86 hours per
adviser x $62 = $53.32 per adviser. $53.32 per adviser x 91.6% x 8,235 existing advisers = $402,207 in
annual monetized costs.
1331 8,235 advisers amending the relationship summary x 3,985 retail clients per adviser x 50% delivering the
amended relationship summary to communicate updated information x 0.02 hours per delivery x 1.71
amendments annually = 561,162 hours to deliver amended relationship summaries.
1332 3,985 retail clients per adviserx 0.02 hours per delivery x 1.71 amendments annually = 136.29 hours per
adviser.
1333 Based on datafrom the SIFMA Office Salaries Report, we expect that delivery requirements of rule 204-5
will most likely be performed by a general clerk at an estimated cost of $62 per hour. 561,162 hours x $62
= $34,792,044. We estimate that advisers will notincur any incremental postage costs to deliver the
relationship summary for communicating updated information by delivering the relationship summary,
because we estimate that advisers will make the delivery along with otherdocuments already required to be
delivered, such as an interim or annual update to Form ADV, or will deliver the relationship summary
electronically.
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adviser,*3* for the 50% of advisers that choose to deliver amended relationship summaries in

order to communicate updated information.t3%°

In a change from the proposal,*33®

we are also adopting two requirements not included in
the proposal. First, all firms will be required to make available a copy of the relationship
summary upon request without charge. Second, in a relationship summary that is delivered in
paper format, firms may link to additional information by including URL addresses, QR codes,
or other means of facilitating access to such information.’**’ We believe that these new
requirements will increase the burden relative to the proposal for some firms that do not
currently fulfill these types of disclosure requests, including, for example, additional costs
associated with tracking delivery preferences related to making copies of the relationship
summary available upon request, and printing and mailing costs for copies that are delivered in
paper. We estimate that the 8,235 advisers with relationship summary obligations, on average,

will require 0.5 hours each annually to comply with this requirement. Therefore, we estimate

that the 8,235 advisers will incur atotal of 4,118 aggregate burden hours to make copies of the

1334 Based on data from the SIFMA Office Salaries Report, modified toaccountfor an 1,800-hour work-year

and multiplied by 2.93 to account for bonuses, firm size, employee benefits and overhead, we expect that
delivery requirements of rule 204-5 will most likely be performed by a general clerk at an estimated cost of
$62 per hour. 136.29 hours per adviserx $62 per hour = $8,450 per adviser.
1335 For the other 50% of advisers that may choose to communicate updated information in anotherdisclosure,
we estimate no added burden because these advisers will be communicating the information in other
disclosures they are already delivering like the Form ADV Part 2 brochure or summary of material
changes.

1336 gee supra footnotes 699 - 701 and accompanying text.

1337 We are adopting the instruction that if a relationship summary is delivered in paper format as part of a

package of documents, it should be the first among any documents that are delivered at the same time, as
proposed. See supra footnote 701.
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relationship summary available upon request, 338

with a monetized cost per adviser of $31, or
$255,285 in aggregate monetized cost.>*3® We acknowledge that the burden may be more or less
than 0.5 hours for some advisers, but we believe that, on average, 0.5 hours is an appropriate
estimate for calculating an aggregate burden for the industry for this collection of information.

We do not expect investment advisers to incur external costs in delivering amended
relationship summaries or communicating the information in another way because we estimate
that they will make this delivery with, or as part of, other disclosures required to be delivered,
such as an interim or annual update to Form ADV. We did not receive comments on this
assumption in the proposal.

C. Delivery to New Clients or Prospective New Clients

Data from the IARD system indicate that of the 13,299 advisers registered with the
Commission, 8,235 have retail investors, and on average, each has 3,985 clients who are retail
investors.®®*®  As proposed, we estimate that the client base for investment advisers will grow by

1341

approximately 4.5% annually. Based on our experience with Form ADV Part 2, we estimate

the annual hour burden for initial delivery of a relationship summary will be the same by paper

1338 0.5 hours to make paper copies of the relationship summary available upon request x 8,235 advisers with

relationship summary obligations = 4,118 hours.

1339 Based on datafrom the SIFMA Office Salaries Report, we expect that the requirement for advisers to make

paper copies of the relationship summary available upon request will most likely be performed by a general
clerk at an estimated cost of $62 per hour. 0.5 hours per adviser x $62 = $31 in monetized costs per
adviser. $31 peradviser x 8,235 advisers with relationship summary obligations = $255,285 total
aggregate monetized cost.
1340 This average is based on advisers’ responses to Item 5 of Part 1A of Form ADV as of December 31, 2018.
1341 In the Proposing Release, we determined this estimate based on IARD systemdata. See Proposing Release,
supra footnote 5 atsection V.C.c. The number of retail clients reported by RIAs changed by 6.7% between
December 2015 and 2016, and by 2.3% between December 2016 and 2017. (6.7% + 2.3%) /2 = 4.5%
average annual rate of change over the past two years. Wedid not receive comments on this estimate.
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1342

or electronic format, at 0.02 hours for each relationship summary, or 3.6 annual hours per

adviser.'**® Therefore, we estimate that the aggregate annual hour burden for initial delivery of

1344 at a monetized cost of

the relationship summary to new clients will be 29,646 hours,
$1,838,052, or $223 per adviser.**

As in the Proposing Release, we continue to estimate that investment advisers will not
incur external costs to deliver the relationship summary to new or prospective clients because
they will make the delivery along with other documentation normally provided in such
circumstances, such as Form ADV Part 2, or will deliver the relationship summary electronically.

We did not receive comments regarding the burdens for delivering the relationship summary to

prospective clients that eventually become clients.

1342 This is the same as the estimate for the burden to deliver the brochure required by Form ADV Part 2. See

Brochure Adopting Release, supra footnote 576.
1343 3985 clients per adviser with retail clients x 4.5% = 179 new clients per adviser. 179 new clients per
adviser x 0.02 hours per delivery = 3.6 hours per adviser for delivery of a relationship summary to new or
prospective new clients.

1344 3.6 hours per adviser for delivery obligation to new or prospective clients x 8,235 advisers = 29,646 hours.

1345 Based on datafrom the SIFMA Office Salaries Report, modified toaccountfor an 1,800-hour work-year
and multiplied by 2.93 to account for bonuses, firm size, employee benefits and overhead, we expect that
delivery requirements of rule 204-5 will most likely be performed by a general clerk at an estimated cost of
$62 per hour. 29,646 hours x $62 = $1,838,052. We estimate that advisers will notincur any incremental
postage costs to deliver the relationship summary to new or prospective clients because we estimate that
advisers will make the delivery along with other documentation normally provided in such circumstances,
suchas Form ADV Part 2. $1,838,052 /8,235 investment advisers = $223 per adviser.
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d. Total New Initial and Annual Burdens

All together, we estimate the total collection of information burden for new rule 204-5to

1346 or 120 hours per respondent,’**’ for a total

be 983,945 annual aggregate hours per year,
annual aggregate monetized cost of $61,003,406,3%® or $7,4082*° per adviser.

D. Form CRS and Rule 17a-14 under the Exchange Act

New rule 17a-14 under the Exchange Act [17 CFR 240.17a-14] and Form CRS [17 CFR
249.640] will require a broker-dealer that offers services to retail investors to prepare and file
with the Commission, post to the broker-dealer’s website (if it has one), and deliver to retail
investors a relationship summary, as discussed in greater detail in Section Il above. Broker-
dealers will deliver the relationship summary to both existing customers and new or prospective
customers who are retail investors. Inachange from the proposal, broker-dealers will file the

relationship summary through Web CRD® instead of EDGAR. We are also requiring that all

1346 4,072 annual hours for posting initial relationship summaries to adviser websites + 236,204 annual hours

for initial delivery to existing clients + 142,256 hours for delivery to existing clients based on material
changes to accounts orscope of relationship + 6,487 annual hours to post amended relationship summary to
website + 561,162 hours for delivery to existing clients to communicate updated information in amended
relationship summaries + 29,646 hours for delivery to new or prospective clients + 4,118 hours to make
paper copies of the relationship summary available upon demand = 983,945 annual total hours for
investment advisers to postand deliver the relationship summary under proposed rule 204-5.

1347 983,945 hours (initial and otherdeliveries) / 8,235 advisers =120 hours peradviser.

1348 $252,469 for posting initial relationship summaries to adviser websites + $14,643,477 for initial delivery to
existing clients + $8,819,872 for delivery to existing clients based on material changes to accounts orscope
of relationship + $402,207 to postamended relationship summary to website + $34,792,044 for delivery to
existing clients to communicate updated information in amended relationship summaries + $1,838,052 for
delivery to new or prospective clients + $255,285 for making paper copies of the relationship summary
available upon demand = $61,003,406 in total annual aggregate monetized cost for investment advisers to
postand deliver the relationship summary under proposed rule 204-5.

1349 $61,003,406 /8,235 advisers =$7,408 per adviser.

450



relationship summaries be filed with machine-readable headings, in a change from the proposal,

as well as in a text-searchable format as proposed.

New rule 17a-14 under the Exchange Act [17 CFR 240.17a-14] and Form CRS [17
CFR 249.640] contain a collection of information requirement. We will use the information
to manage our regulatory and examination programs. Clients can use the information required
in the relationship summary to determine whether to hire or retain a broker-dealer, as well as
what types of accounts and services are appropriate for their needs. The collection of
information is necessary to provide broker-dealer customers, prospective customers, and the
Commission with information about the broker-dealer and its business, conflicts of interest
and personnel. This collection of information will be found at 17 CFR 249.640 and will be
mandatory. Responses will not be kept confidential.

As discussed in Sections | and Il of this release, we received comments that addressed
whether the relationship summary is necessary for broker-dealers, and whether we could further
minimize the burden of the proposed collections of information. One commenter specifically
addressed the accuracy of our burden estimates for the proposed collections of information,
suggesting that our estimates were too low because compliance professionals estimated it would
take 80-500 hours to prepare, deliver, and file the relationship summary, depending on the firm’s

size and business model.’**® Others commented more broadly that the implementation costs of

1350 See NSCP Letter.
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the relationship summary would be higher than we estimated in the Proposing Release.’*** We
have considered these comments and are increasing our PRA burden estimates from 15 hours to
40 hours for broker-dealers to prepare and file the relationship summary. We also modified
several substantive requirements to mitigate some of these estimated increased costs relative to
the proposal.

1. Respondents: Broker-Dealers
The respondents to this information collection will be the broker-dealers registered with
the Commission that will be required to prepare, file, and deliver a relationship summary in
accordance with new rule 17a-14 under the Exchange Act [17 CFR 240.17a-14]. As of
December 31, 2018, there were 2,766 broker-dealers registered with the Commission that

reported sales to retail customer investors,**?

and therefore likely will be required to prepare and
deliver the relationship summary.’*>* We also note that these include 318 broker-dealers that are
dually registered as investment advisers.'*** We did not receive comments related to the

methodology used for estimating the number of broker-dealers that will be subject to these

1351 Some commenters argued that the costto implement Form CRS and Regulation Best Interest would be

high. See, e.g., Raymond James Letter; CCMC Letter (investor polling results); SIFMA Letter.
1352 See supra footnote 867 and accompanying text. Retail sales activity is identified from Form BR (see supra
footnote 861, which categorizes retail activity broadly (by marking the “sales” box) or narrowly (by
marking the “retail” or “institutional” boxes as types of sales activity). We use the broad definition of sales
as we believe that many firms will just mark “sales” if they have both retail and institutional activity.
However, this may capture some broker-dealers that do not have retail activity, although we are unable to
estimate that frequency.
1353 For purposes of Form CRS, a “retail investor” will be defined as: a natural person, or the legal
representative of such natural person, who seeks to receive or receives services primarily for personal,
family or household purposes.

1354 gsee supra footnote 863 and accompanying text.
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requirements. We are maintaining the methodology we used in the Proposing Release and are
updating our estimates to reflect the number of broker-dealers since the last burden estimate.
Some of the burden for dual registrants to prepare and deliver the relationship summary
and post it to a website is already accounted for in the estimated burdens for investment advisers
under the amendments to Form ADV and new rule 204-5, discussed in Sections V.A.2.a and V.
C.2 above. However, dually registered broker-dealers will incur burdens related to their business
as an investment adviser that standalone broker-dealers will not incur, such as the requirement to
file the relationship summary using both IARD and Web CRD®, and to deliver to both
investment advisory clients and brokerage customers, to the extent those groups of retail
investors do not overlap. In addition, dual registrants may provide different services, charge
different fees, and have different conflicts on the advisory and broker-dealer sides such that the
burden of preparing the relationship summary on the broker-dealer side may not be substantially
reflected in the burden for preparing the relationship summary on the advisory side. Therefore,
although treating dually registered broker-dealers in this way may be over-inclusive, we base our
burden estimates for rule 17a-14 and the relationship summary on 2,766 broker-dealers with

relationship summary obligations, including those dually registered as broker-dealers. *3°°

1355 The burden estimates for dual registrants to prepare and file the relationship summary is accounted for in

the burden estimates for Form ADV and under Exchange Actrule 17a-14. For example, a dual registrant
that prepares an initial relationship summary that covers both its advisory business and broker-dealer
business has an estimated burden of 60 hours amortized (20 hours to prepare and file relationship summary
related to the advisory business + 40 hours to prepare and file relationship summary related to the broker-
dealer business).
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2. Initial and Annual Burdens

a. Initial Preparation, Filing, and Posting of Relationship
Summary

As discussed above in Section I, firms will be required to prepare and file a relationship
summary summarizing specific aspects of their brokerage services that they offer to retail
investors. Unlike investment advisers, which already prepare Form ADV Part 2A brochures and
have information readily available to prepare the relationship summary, broker-dealers will be
required for the first time to prepare a disclosure that contains all the information required by the
relationship summary.

In the Proposing Release, we estimated that the initial first year burden for preparing and
filing the relationship summary for broker-dealers would be 15 hours per registered broker-
dealer and an additional 0.5 hours to prepare the relationship summary for posting on its website,
if it has one. Several commenters said that our estimated burdens were too low.>**® One
commenter specifically argued that preparing, delivering, and filing the relationship summary
would take from 80 to 500 hours, based on input from compliance professionals, and noted there

would be additional costs that are hard to quantify, including human relations and information

1356 See, e.g., NSCP Letter; see also CCMC Letter (costs to implement the proposalwere underestimated and

greater than 40% of firms surveyed anticipate having to spend a moderate or substantialamount to
implement Regulation Best Interest and Form CRS); Raymond James Letter (noting the significant
implementation costs of Regulation Best Interest and Form CRS for the industry); SIFMA Letter (stating
that implementation costs of Regulation Best Interestand Form CRS would be significant).
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1357

technology programming. Commenters also said the relationship summary would result in

additional compliance burdens, including training.}3°®

We are revising our estimate of the time that it would take each broker-dealer to prepare
and file the relationship summary in the first year from 15 to 40 hours in light of these comments
and the changes we are making to the proposed relationship summary. For example, in the
Proposing Release, we estimated that it would take firms a shorter amount of time to prepare the
relationship summary than a more narrative disclosure due to the standardized nature and
prescribed language of the relationship summary. As discussed above, the final instructions
require less prescribed wording relative to the proposal and require broker-dealers to draft their
own summaries for most of the sections. In addition and in a change from the proposal, we now
are requiring that all relationship summaries be filed with machine-readable headings, as well as
text-searchable format as proposed. We acknowledge that these changes will increase cost
burdens relative to the proposal because broker-dealers have to develop their own wording and
design, as well as implement machine-readable headings to comply with these requirements.

The relationship summary will also require more layered disclosures relative to the
proposal and will encourage the use of electronic formatting and graphical, text, online features

to facilitate access to other disclosures that provide additional detail. Although broker-dealers

are currently required to disclose certain information about their services and accounts to their

1357 See NSCP Letter.

1358 See NSCP Letter (stating thata minimum of two hours of firm level training or two hours of training per

independent registered representative or adviser will be required prior to Form CRS implementation).
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retail investors,13*° broker-dealers are not currently required to disclose in one place all of the
information required by the relationship summary or to file a narrative disclosure document with
the Commission comparable to investment advisers’” Form ADV Part 2A. Broker-dealers will
bear the cost of drafting a new relationship summary and cross-referencing or hyperlinking to
additional information. The higher estimated burden estimate also reflects our acknowledgement
that it will take firms longer to draft certain disclosures than we estimated in the Proposing
Release, such as answers to “conversation starters” that broker-dealers providing services only
online without a particular individual with whom a retail investor can discuss these questions
must include on their website. We believe these factors and the changes we made to the proposal
will increase the burden to prepare a relationship summary relative to the proposal.

We are also changing the filing system for broker-dealers as compared to the proposal.
Broker-dealers will file Form CRS through Web CRD® instead of EDGAR as proposed, but we
believe that this change will reduce the estimated burden for filing with the Commission, relative
to the proposal. Broker-dealers already submit registration filings on Web CRD® so they will
not incur additional costs to access the system.!3°
We are estimating the same hourly burden for standalone broker-dealers and broker-

dealers that are dually registered as investment advisers because we are counting dually

registered firms in the burden calculation for the Advisers Act rule that requires the relationship

1359 See, e.g., Exchange Act rule 10b-10 (requiring a broker-dealer effecting transactions in securities to provide

written notice to the customer of certain information specific to the transaction at or before completion of
the transaction, including the capacity in which the broker-dealer is acting (i.e., agentor principal) and any
third-party remuneration it has received or will receive).
1360 This reduction in the filing burden is offset by the increased burden to prepare the relationship summary,
resulting in a higher total burden.
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summary for investment advisers.13®* We recognize that the burden for some broker-dealers will
exceed our estimate and the burden for others will be less because broker-dealers vary in the size
and complexity of their business models, but we do not believe that the range could be as high as

suggested by some commenters.t352

Unlike investment advisers, which already prepare Form
ADV Part 2A brochures and have information readily available to prepare the relationship
summary, broker-dealers will be required for the first time to prepare disclosure that contains all
the information required by the relationship summary.

We recognize that the burden on some broker-dealers might be significant, especially in
the initial preparation and filing of the relationship summary and thus will require additional
burdens than what we estimated in the Proposing Release. Accordingly, we are increasing the
estimate from 15 to 40 hours in the first year for a broker-dealer’s initial preparation and filing of
the relationship summary, which is higher than the estimated burden for investment advisers.3¢3

We estimate that the total burden for broker-dealers to prepare and file the relationship summary

will be 110,640 hours,*3%* for a monetized value of $30,204,720.1%¢° The initial burden will be

1381 gee supra footnote 1220.

1362 gee NSCP Letter (estimating that the time required to prepare, deliver, and file Form CRS would be

anywhere from 80 to 500 hours).
1383 gSee infra footnote 1366. Amortizing the 40 hour burden imposed by the relationship summary over a
three-year period will result in an average annual burden of 13.33 hours per year for each of the 2,766
broker-dealers with relationship summary obligations.

1364 2,766 x 40.0 hours/3 = 36,880 total hours.
1365 We expect that performance of this function will most likely be equally allocated between a senior
compliance examiner and a compliance manager. Data from the SIFMA Management and Professional
Earnings Report suggest that costs for these positions are $237 and $309 per hour, respectively. (0.5 x
110,640 hours x $237) + (0.5 x 110,640 hours x $309) = $30,204,720.
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amortized over three years to arrive at an annual burden for broker-dealers to prepare and file the
relationship summary. Therefore, the total annual aggregate hour burden for registered broker-
dealers to prepare and file the relationship summary will be 36,880 hours, or 13.33 hours per
broker-dealer,3°® for an annual monetized cost of $10,068,240, or $3,640 per broker-dealer.**®’
As proposed, broker-dealers will be required to post a current version of their relationship
summary prominently on their public website (if they have one). In the Proposing Release, we
estimated that each broker-dealer will incur 0.5 hours to prepare the posted relationship summary;,
such as to ensure proper electronic formatting and to post a current version of the relationship
summary on the broker-dealer’s website, if it has one. Although we did not receive any
comments regarding burdens associated with posting of the relationship summary to a public
website, we are increasing our estimate of the time from 0.5 to 1.5 hours based upon the staff’s
experience.’**®  We believe that the amount of time needed to prepare the relationship summary
for posting, including ensuring proper formatting and posting it on the website, will not vary
significantly from the time needed by investment advisers. We do not anticipate that broker-
dealers will incur additional external costs to post the relationship summary to the broker-
dealer’s website because broker-dealers without a public website will not be required to establish

or maintain one, and broker-dealers with a public website have already incurred external costs to

1366 110,640 hours for preparing and filing / 3 years = 36,880 total aggregate annual hour burden to prepare and

file relationship summary. 36,880 hours/ 2,766 broker-dealers with retail accounts =13.33 hours annually
per broker-dealer.

1367 $30,204,720 total initial aggregate monetized cost for preparation and filing / 3 = $10,068,240 total annual

monetized cost for preparation and filing the relationship summary. $10,068,240 /2,766 broker-dealers
subjectto relationship summary obligations = $3,640 per broker-dealer.

1368 gee supra footnote 1302.
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create and maintain their websites. As with investment advisers, we estimate that each broker-
dealer will incur 1.5 hours to prepare the relationship summary for posting to its website. We
estimate that the initial burden of posting the relationship summary to their websites, if they have
one, will be 4,149 hours,"*®° for a monetized value of $257,238.*7% The initial burden will be
amortized over three years to arrive at an annual burden for broker-dealers to post the
relationship summary to a public website. Therefore, the total annual aggregate hour burden for
broker-dealers to post the relationship summary will be 1,383 hours, or 0.5 hours per broker-
dealer,®*"* for an annual monetized cost of $87,746, or $31 per broker-dealer.*3'2

To arrive at an annual burden for preparing, filing, and posting the relationship summary,
as for investment advisers, the initial burden will be amortized over a three-year period for

broker-dealers. Therefore, the total annual aggregate hour burden for registered broker-dealers

to prepare, file, and post a relationship summary to their website, if they have one, will be 38,263

1369 15 hours x 2,766 broker-dealers = 4,149 hours to prepare and post relationship summary to the website.

1870 Based on datafrom the SIFMA Office Salaries Report, modified to account for an 1,800-hour work-year
and multiplied by 2.93 to account for bonuses, firm size, employee benefits and overhead, we expect that
performance of this function will most likely be performed by a general clerk at an estimated cost of $62
per hour. 4,149 hours x $62 = $257,238 total aggregate monetized cost.

1871 4,149 hours for posting to website / 3 years = 1,383 total aggregate annualburden to prepare and file
relationship summary. 1,383 hours/ 2,766 broker-dealers with retail account= 0.5 hours annually per
broker-dealer.

1872 $257,238 total initial aggregate monetized cost for posting to website / 3 = $85,746 total annual monetized

cost for posting the relationship summary. $87,746 /2,766 broker-dealers with retail accounts = $31 per
broker-dealer.
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hours, or 13.83 hours per broker-dealer,**"® for an annual monetized cost of $10,153,986, or
$3,671 per broker-dealer.*"*

b. Estimated External Costs for Initial Preparation of
Relationship Summary

Under new rule 17a-14, broker-dealers will be required to prepare and file a relationship
summary, as well as post it to their website if they have one. We do not anticipate external costs
to broker-dealers in the form of website set-up, maintenance, or licensing fees because they will
not be required to establish a website for the sole purpose of posting their relationship summary
if they do not already have a website. We do anticipate that most broker-dealers will incur a
one-time initial cost for outside legal and consulting fees in connection with the initial
preparation of the relationship summary.

We estimated in the Proposing Release that an external service provider would spend 3
hours helping a broker-dealer prepare an initial relationship summary. While we received no
specific comments on our estimate regarding external costs in the Proposing Release, one
commenter suggested that there would be additional implementation costs such as legal advice,
but that these costs are difficult to quantify.!3”> Based on the concerns expressed by this

commenter and the changes we are making to the relationship summary, for example, requiring

1873 110,640 hours for preparing and filing + 4,149 hours for posting = 114,789 hours. 114,789 /3 years =
38,263 total aggregate annual hour burden to prepare and file relationship summary. 38,263 hours/ 2,766
broker-dealers with retail accounts = 13.83 hours annually per broker-dealer.

1874 $30,204,720 total initial aggregate monetized cost for preparation and filing + $257,238 for posting to the

website / 3 = $10,153,986 total annual monetized cost for preparation, filing and posting the relationship
summary. $10,153,968 /2,766 broker-dealers subject to relationship summary obligations = $3,671 per
broker-dealer.

1375 See NSCP Letter.
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less prescribed wording, we are increasing the estimate relative to the proposal from 3 to 5 hours.
While we recognize that different firms may require different amounts of external assistance in
preparing the relationship summary, we believe that this is an appropriate average number for
estimating an aggregate amount for the industry purposes of the PRA analysis, particularly given
our experience with the burdens for Form ADV.*3®

Although broker-dealers that will be subject to the relationship summary requirement
may vary widely in terms of the size, complexity, and nature of their business, we believe that
the strict page limits will make it unlikely that the amount of time, and thus cost, required for
outside legal and compliance review will vary substantially among those broker-dealers who
elect to obtain outside assistance.

Most of the information required in the relationship summary is readily available to
broker-dealers because the information required pertains largely to the broker-dealer’s own
business practices, and thus the information is likely more readily available to the broker-dealer
than to an external legal or compliance consultant. However, because broker-dealers are drafting
a narrative disclosure for the first time, we anticipate that 50% of broker-dealers will seek the
help of outside legal services and 50% of broker-dealers will seek the help of compliance
consulting services in connection with the initial preparation of the relationship summary. We
estimate that the initial per broker-dealer cost for legal services related to the preparation of the

relationship summary will be $2,485.%"" We estimate that the initial per broker-dealer cost for

1876 gee supra footnote 1221.

1877 External legal fees are in addition to the projected hour per broker-dealer burden discussed above. Data

from the SIFMA Management and Professional Earnings Report suggest that outside legal services cost
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compliance consulting services related to the preparation of the relationship summary will be
$3,705.1%7® Accordingly, we estimate that 1,383 broker-dealers will use outside legal services,

5,137° and 1,383 broker-dealers will use

for a total initial aggregate cost burden of $3,436,75
outside compliance consulting services, for atotal initial aggregate cost burden of
$5,124,015,3% resulting in a total initial aggregate cost burden among all respondents of
$8,560,770, or $3,095 per broker-dealer, for outside legal and compliance consulting fees related
to preparation of the relationship summary.**#!  Annually, this represents $2,853,590, or $1,032

per broker-dealer, when amortized over a three-year period.!38?

C. Amendments to the Relationship Summary and Filing and
Posting of Amendments

As with our estimates above for investment advisers, we do not expect broker-dealers to
amend their relationship summaries frequently. In the Proposing Release, we estimated that

broker-dealers required to prepare and file a relationship summary would require 0.5 hours to

approximately $497 per hour. $497 per hourfor legal services x 5 hours per broker-dealer = $2,485. The
hourly cost estimate of $497 is adjusted for inflation and based on our consultation with broker-dealers and
law firms who regularly assistthemin compliance matters.

1378 External compliance consulting fees are in addition to the projected hour per broker-dealer burden

discussed above. Data from the SIFMA Management and Professional Earnings Report suggest that
outside management consulting services cost approximately $741 per hour. $741 per hour for outside
consulting services x 5 hours per broker-dealer = $3,705.

1879 50u% x 2,766 SEC registered broker-dealers = 1,383 broker-dealers. $2,485 for legal services x 1,383
broker-dealers = $3,436,755.

1380 5005 x 2,766 SEC registered broker-dealers = 1,383 broker-dealers. $3,705 for compliance consulting

services x 1,383 broker-dealers = $5,124,015.

1381 $3436,755 + $5,124,015 =$8,560,770. $8,560,770 /2,766 broker-dealers = $3,095 per broker-dealer.

1382 8,560,770 initial aggregate monetized cost/ 3 years = $2,853,590 annually. $3,095 initial monetized cost

per broker-dealer / 3 years = $1,032.
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amend and file the updated relationship summary, and 0.5 hours to post it to their website. We
did not receive comments regarding hour burdens associated with preparing and filing
amendments to the relationship summary. As discussed in section 11.C.4 above, in a change

from the proposal, we are adding a requirement that broker-dealers delivering updated
relationship summaries to customers also highlight the most recent changes by, for example,
marking the revised text or including a summary of material changes. To account for this change,
we are increasing the annual burden to 1 hour per year for preparing and filing amendments to
the relationship summary. We are not changing the proposed 0.5 hours estimate to post the
amendments to a public website.

Based on staff experience, we believe that many broker-dealers will update their
relationship summary at a minimum once a year, after conducting an annual supervisory review,
for example.®® We also estimate that on average, each broker-dealer preparing a relationship
summary may amend the disclosure once more during the year, due to emerging issues.
Therefore, we estimate that broker-dealers will update their relationship summary, on average,
twice a year. Thus, we estimate that broker-dealers will incur a total annual aggregate hourly

burden of 5,532 hours per year to prepare and file amendments per year, and 2,766 hours per

1383 FINRA rules setan annual supervisory review as a minimum threshold for broker-dealers, for example in

FINRA Rules 3110 (requiring an annual review of the businesses in which the broker-dealer engages),
3120 (requiring an annual report detailing a broker-dealer’s systemof supervisory controls, including
compliance efforts in the areas of antifraud and sales practices); and 3130 (requiring each broker-dealer’s
CEO orequivalent officer to certify annually to the reasonable design of the policies and procedures for
compliance with relevant regulatory requirements).
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year to post to their websites an estimated total of 5,532 amendments per year.**3* We therefore
estimate that for making and filing amendments to their relationship summaries, broker-dealers
will incur an annual aggregate monetized cost of $1,510,236, or approximately $546 per broker-

1385

dealer to prepare and file amendments, and an annual aggregate monetized cost of $171,492,

tS.1386

or approximately $62 per broker-dealer to post the amendmen In total, the aggregate

annual monetized cost for broker-dealers to make, file, and post amendments will be $1,681,728,
or approximately $608 per broker dealer.**8’

We do not expect ongoing external legal or compliance consulting costs for the
relationship summary.*38® Although broker-dealers will be required to amend the relationship
summary within 30 days whenever any information becomes materially inaccurate, we expect
that the amendments will require relatively minimal wording changes, given the relationship

summary’s page limitation and summary nature. We believe that broker-dealers will be more

knowledgeable about the information to include in the amendments than outside legal or

1384 2,766 broker-dealers amending relationship summaries x 2 amendments per year =5,532 amendments per

year. 5,532 amendments x 1 hourtoamend and file = 5,532 hours. 2,766 broker-dealers x (0.5 hours to

postamendments to website x 2 amendments a year) = 2,766 hours.
1385 5,632 total aggregate initial hour burden for amending relationship summaries. We believe that
performance of this function will most likely be equally allocated between a senior compliance examiner
and a compliance manager. Data from the SIFMA Management and Professional Earnings Report suggest
that costs for these positions are $237 and $309 per hour, respectively. (5,532 hours x 50% x $237 + 5,532
hours x 50% x $309 = $1,510,236. $1,510,236 /2,677 investment advisers = $546 per investment broker-
dealer.

1386 Based on datafrom the SIFMA Office Salaries Report, we expect that the posting will most likely be

performed by a general clerk at an estimated cost of $62 per hour. 2,766 aggregate hours to post
amendment x $62 = $171,492. $171,492 /2,766 broker-dealers = $62 in annual monetized costs.

1387 $1,510,236 to prepare and file amendment + $171,492 to post the amendments = $1,681,728. $1,681,728 /
2,766 = $608.

1388 But see NNCP Letter.
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compliance consultants and will be able to make these revisions in-house. Therefore, we do not
expect that broker-dealers will need to incur ongoing external costs for the preparation and
review of relationship summary amendments.
d. Delivery of the Relationship Summary

Rule 17a-14 under the Exchange Act will require a broker-dealer to deliver the
relationship summary, with respect to a retail investor that is a new or prospective customer,
before or at the at the earliest of: (i) a recommendation of an account type, a securities
transaction or an investment strategy involving securities; (i) placing an order for the retail
investor; or (iif) the opening of a brokerage account for the retail investor. Broker-dealers also
will make a one-time, initial delivery of the relationship summary to all existing customers
within a specified time period after the effective date of the rule. Also with respect to existing
customers, broker-dealers will deliver the most recent relationship summary before or at the time
of (i) opening a new account that is different from the retail investor’s existing account(s); or (ii)
recommending that the retail investor roll over assets from a retirement account into a new or
existing account or investment; or (iii) recommending or providing a new brokerage or
investment advisory service or investment that does not necessarily involve the opening of a new
account and would not be held in the existing account.

As discussed above in Section 11.C.3.a, broker-dealers will be required to post a current
version of the relationship summary prominently on their public websites (if they have one), and
will be required to communicate any changes in an amended relationship summary to retall

investors who are existing clients or customers within 60 days, instead of 30 days as proposed,
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after the amendments are required to be made and without charge.**®® Broker-dealers also must
deliver a current relationship summary to each retail investor within 30 days upon request. Ina
change from the proposal, a broker-dealer must make available a copy of the relationship
summary upon request without charge, and where a relationship summary is delivered in paper
format, the broker-dealer may link to additional information by including URL addresses, QR
codes, or other means of facilitating access to such information.**®®  The broker-dealer must also
include a telephone number where retail investors can request up-to-date information and request
a copy of the relationship summary.!3%

As discussed further below, we received comments that our estimated burdens for
delivery of the relationship summary were too low.**2 Some of these comments were focused
on the delivery burdens related to the requirement to deliver a relationship summary to existing
retail investors when changes are made to the existing account that would “materially change”

the nature and scope of the relationship.***®*  Other comments focused on the recordkeeping

burdens related to the requirement to deliver the relationship summary to a new or prospective

1389 The communication can be made by delivering the relationship summary or by communicating the

information through anotherdisclosure thatis delivered to the retail investor.
1390 Additionally, we are adopting the instruction that if a relationship summary is delivered in paper format as
part of a package of documents, the firm must ensure that the relationship summary is the first among any
documents that are delivered at thattime, substantially as proposed. See suprafootnotes 678 -679.

1391 This differs from the proposal, which required only firms thatdo not have a public website to include a toll-

free number that retail investors may call to request documents. See supra footnote 609.
1392 gee, e.g., SIFMA Letter.

1393 See, e.g., Cambridge Letter; SIFMA Letter; LPL Financial Letter.
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retail investor.”*** As discussed further below, we made changes to the proposal to require more
specific triggers for initial delivery and additional delivery to existing customers in order to
replace the requirements in response to comments. We discuss below the specific separate
delivery requirements and modifications.
1) One-Time Initial Delivery to Existing Customers

We estimate the burden for broker-dealers to make a one-time initial delivery of the
relationship summary to existing customers based on an estimate of the number of accounts held
by these broker-dealers. Based on FOCUS data, we estimate that the 2,766 broker-dealers that
report retail activity have approximately 139 million customer accounts, and that approximately
73.5%, or 102.165 million, of those accounts belong to retail customers.®*% We estimate that,
under the adopted rule, broker-dealers will send their relationship summary along with other
required disclosures, such as periodic account statements, in order to comply with initial delivery
requirements for the relationship summary.

As with investment advisers, we estimate that a broker-dealer will require no more than
0.02 hours to deliver the relationship summary to each existing retail investor under rule 17a-14.
We did not receive comments on the burdens specific to delivering the relationship summary to

existing clients. We will therefore estimate broker-dealers to incur an aggregate initial burden of

1394 See infra footnote 1427.
1395 See supra footnotes 857 - 865 and accompanying text. 2,766 broker-dealers (including dually registered
firms) report 139 million customer accounts. Approximately 73.5% of registered broker-dealers report
retail customer activity; see supra footnote 861. Therefore, 73.5% x 139 million accounts = 102.165

million accounts. This number likely overstates the number of deliveries to be made due to the double-
counting of deliveries to be made by dual registrants to a certain extent, and the fact that one customer may
own more than one account.
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2,043,300 hours, or approximately 739 hours per broker-dealer for the first year after the rule is
in effect.’®%®  We expect the aggregate monetized cost for broker-dealers to make a one-time
initial delivery of relationship summaries to existing customers to be $126,684,600.3%
Amortized over three years, the total annual hourly burden is estimated to be 681,100 hours, or
approximately 246 hours per broker-dealer,***® with annual monetized costs of $42,228,200 and
$15,267, respectively.**° We do not expect that broker-dealers will incur external costs for the
initial delivery of the relationship summary to existing clients because we estimate that they will
make such deliveries along with another required delivery, such as periodic account statements.
@) Additional Delivery to Existing Customers

As discussed in Section 11.C.3.c above, broker-dealers will be required to deliver the
relationship summary to existing customers when opening a new account that is different from
the retail investor’s existing account(s), as proposed. In addition, in a change from the proposal,

delivery will be required before or at the time the broker-dealer (i) recommends that the retall

investor roll over assets from a retirement account into a new or existing account or investment,

1396 (0.02 hours per customer accountx 102.165 million customer accounts)= 2,043,300 hours. The burden for

preparing updated relationship summaries is already incorporated into the burden estimate for Form CRS
discussed above. 2,043,300 hours/ 2,766 broker-dealers = approximately 739 hours per broker-dealer.
1397 Based on data from SIFMA’s Office Salaries Report, we expect thatinitial delivery requirement to existing
clients of rule 17a-14 will most likely be performed by a general clerk at an estimated cost of $62 per hour.
2,043,300 hours x $62 = $126,684,600. We estimate that broker-dealers will notincur any incremental
postage costs because we estimate that they will make such deliveries with another mailing the broker-
dealer was already delivering to clients, such as periodic account statements.
1398 2.043,300 initial aggregate hours/ 3 = 681,100 total annual aggregate hours. 739 initial hours per broker-
dealer / 3 = 246 total annual hours per broker-dealer.
1399 $126,684,600 initial aggregate monetized cost/ 3 = $42,228,200 annual aggregate monetized cost.
$42,228,200 /2,766 broker-dealers = $15,267 annual monetized cost per broker-dealer.
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or (i) recommends or provides a new brokerage or investment advisory service or investment
that does not necessarily involve the opening of a new account and would not be held in the
existing account. We are adopting these two triggers instead of the proposed requirement to
deliver the relationship summary before or at the time changes are made to the existing account
that would “materially change” the nature and scope of the relationship to address commenters’
requests for additional guidance or examples of what would constitute a “material change.”*4%°
Commenters also described administrative and operational burdens arising from this requirement
and argued that our estimated burdens were too low.** One commenter asserted that firms
would be required to build entirely new operational and supervisory processes to identify asset
movements that could trigger a delivery requirement.!*%> Another noted the challenges of
designing a system that distinguishes non-ordinary course events from routine account
changes. 43

As discussed above, we replaced the “materially change” requirement with more specific
triggers to be clearer about when a relationship summary must be delivered.**®*  While these

specific triggers will still impose operational and supervisory burdens on broker-dealers, we

believe that they are more easily identified and monitored, such that firms will not incur

1400 gee supra footnotes 758-763 and accompanying text.

1401 See, e.g., LPL Financial Letter (stating that proposed re-delivery triggering events would not be easily

identifiable and would present operational challenges and compliance costs).
1402 gee SIFMA Letter.
1403 See LPL Financial Letter.

1404 gee supra footnote 761 and accompanying text.
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significant burdens as described by commenters to implement entirely new supervisory,
administrative, and operational processes needed to monitor events that cause a material change.
However, recognizing that some additional processes will be necessary to implement these
delivery triggers, we are increasing our burden estimate from 0.02 to 0.04 hours. We now
estimate that each broker-dealer will incur 149 hours per year to deliver the relationship
summary in these types of situations, and that delivery under these circumstances will take place
among 10% of broker-dealer’s retail investors annually. We will therefore estimate broker-
dealers to incur a total annual aggregate burden of 408,660 hours, or 148 hours per broker-

1405

dealer, at an annual aggregate monetized cost of $25,336,920, or approximately $9,160 per

broker-dealer.14°6

(3) Communicating Changes to Amended Relationship
Summaries, Including by Delivery

As discussed above, broker-dealers will be required to amend their relationship
summaries within 30 days when any of the information becomes materially inaccurate. They
must also communicate any changes in any new version of the relationship summary to retail

investors who are existing customers within 60 days, instead of 30 days as proposed, after the

1405 10% 0f102.165 million customers x 0.04 hours = 408,660 hours. 408,660 hours/ 2,766 broker-dealers =
148 hours per broker-dealer.
1406 Based on datafrom the SIFMA Office Salaries Report, modified toaccountfor an 1,800-hour work-year
and multiplied by 2.93 to account for bonuses, firm size, employee benefits and overhead, we expect that
delivery requirements of rule 17a-14 will most likely be performed by a general clerk at an estimated cost
of $62 per hour. 408,660 hours x $62 =$25,336,920. $25,336,920 /2,766 broker-dealers = $9,160 per
broker-dealer. We estimate that broker-dealers will not incur any incremental postage costs in these
deliveries of the relationship summary to existing customers, because we estimate that broker-dealers will
make such deliveries with another mailing the broker-dealer was already delivering to clients, such as
periodic account statements, or new account agreements and other similar documentation.
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updates are required to be made and without charge. We do not expect this change to increase
the PRA estimates.**®” The communication can be made by delivering the relationship summary
or by communicating the information through another disclosure to the retail investor. This
requirement is a change from the proposed requirement but is substantively similar, and
commenters did not comment on the estimated burden.**°® We have determined not to change
the burden relative to the proposal.

Consistent with our discussion on broker-dealers’ amendments to the relationship
summary we are assuming that the broker-dealers with relationship summaries will amend them
twice each year. We also estimate that 50% will choose to deliver the relationship summary to
communicate the updated information. We did not receive comments on this estimate. As with
investment advisers, we believe that it is likely that the other 50% of broker-dealers will
incorporate all of the updated information in other disclosures, which they are already obligated
to deliver in order to avoid having to deliver two documents. We estimate that broker-dealers

will require 0.02 hours to make a delivery to each customer.'4?® Therefore, the estimated burden

1407 As discussed in Section V.D.2.c., we have increased the burden estimates for preparing amendments to the

relationship summary, acknowledging, among other things, that firms will incur additional burdens to
prepare and file amendments as a result of the instructions that firms preparing amendments highlight the
most recent changes, and that additional disclosure showing the revised text be attached as an exhibit tothe
unmarked relationship summary.

1408 The proposed instructions would have required firms to communicate updated information by delivering

the amended relationship summary or by communicating the information anotherway. The revised
instruction will eliminate the wording “anotherway” and will clarify that the communication can be made
through anotherdisclosure thatis delivered to the retail investor. See supra footnotes 775 - 778 and
accompanying text.
1409 For the other 50% of broker-dealers thatmay choose to communicate updated information in another
disclosure, we estimate no added burden because these broker-dealers are communicating the information
in otherdisclosures they are already delivering.
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for those broker-dealers choosing to deliver an amended relationship summary to meet this
communication requirement will be approximately 2,043,300 hours, or 739 hours per broker-
dealer,***° translating into a monetized cost of $126,684,600 in aggregate, or $45,801 per broker-
dealer.14!

In a change from the proposal, we are also adopting two requirements not included in the
proposal. First, all firms will be required to make available a copy of the relationship summary
upon request without charge. Second, in a relationship summary that is delivered in paper
format, firms may link to additional information by including URL addresses, QR codes, or other
means of facilitating access to such information. We believe that these new requirements will
increase the burden relative to the proposal for some broker-dealers that do not currently fulfill
these types of disclosure requests, including, for example, additional costs associated with
tracking customer delivery preferences related to making copies of the relationship summary
available upon request, and printing and mailing costs for copies delivered in paper. We
estimate that the 2,766 broker-dealers with relationship summary obligations, on average, will

require 0.5 hours each annually to comply with this requirement. Therefore, we estimate that the

2,766 broker-dealers with relationship summary obligations will incur a total of 1,383 aggregate

1410 2 amendments per year x 102.165 million customer accounts x 50% delivering the amended relationship

summary to communicate updated information x 0.02 hours per delivery = 2,043,300 hours to deliver

amended relationship summaries. 2,043,300 hours/ 2,766 broker-dealers = 739 hours per broker-dealer.
1411 Based on datafrom the SIFMA Office Salaries Report, modified to accountfor an 1,800-hour work-year
and multiplied by 2.93 to account for bonuses, firm size, employee benefits and overhead, we expect that
delivery requirements of rule 17a-14 will most likely be performed by a general clerk at an estimated cost
of $62 perhour. 2,043,300 hours x $62 = $126,684,600. $126,684,600 /2,766 broker-dealers = $45,801
per broker-dealer. We estimate that broker-dealers will notincur any incremental postage costs to deliver
these relationship summaries, because we estimate thatadvisers will make the delivery along with other
documentation they normally would provide, such as account opening documents.
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burden hours to make copies of the relationship summary available upon request,**!? with a
monetized cost per adviser of $31, or $85,746 in aggregate monetized cost.**'® We acknowledge
that the burden may be more or less than 0.5 hours for some broker-dealers, but we believe that,
on average, 0.5 hours is an appropriate estimate for calculating an aggregate burden for the
industry for this collection of information.

We do not expect broker-dealers to incur external costs in delivering amended
relationship summaries or communicating the information in another way because we estimate
that they will make these deliveries with, or as part of other disclosures required to be delivered.
We did not receive comments on this assumption in the proposal.

e. Delivery to New Customers or Prospective New Customers

To estimate the delivery burden for broker-dealers’ new or prospective new customers, as
discussed above, we estimate that the 2,766 standalone broker-dealers with retail activity have
approximately 102.165 million retail customer accounts.**** We did not receive comments on
the burdens specific to delivering the relationship summary to new and prospective retail

investors under rule 17a-14. Based on FOCUS data over the past five years, we estimate that

broker-dealers grow their customer base and enter into new agreements with, on average, 11%

1412 0.5 hours to make paper copies of the relationship summary available upon requestx 2,677 broker-dealers

with relationship summary obligations = 1,383 hours.

1413 Based on datafrom the SIFMA Office Salaries Report, we expect that the requirement for broker-dealers to

make paper copies of the relationship summary available upon request will most likely be performed by a
general clerk at an estimated cost of $62 per hour. 0.5 hours per broker-dealer x $62 = $31 in monetized
costs perbroker-dealer. $31 per broker-dealer x 2,766 broker-dealers with relationship summary
obligations = $85,746 total aggregate monetized cost.

1414 gee supra footnotes 857-865 and accompanying text.

473



more new retail investors each year.***® We estimate the hour burden for initial delivery of a
relationship summary will be the same by paper or electronic format, at 0.02 hours for each
relationship summary, as we have estimated above. Therefore, the aggregate annual hour burden
for initial delivery of the relationship summary by broker-dealers to new or prospective new

1416 at a monetized cost of

customers will be 224,763 hours, or 81.3 hours per broker-dealer,
$13,935,306 at an aggregate level, or $5,038 per broker-dealer.**!’

f. Total New Initial and Annual Burdens

As discussed above, we estimate the total annual collection of information burden for
new rule 17a-14in connection with obligations relating to the relationship summary, including
() intial preparation, filing, and posting to a website; (i) amendments to the relationship
summary for material updates and related filing and website posting burdens; (iii) one-time
initial delivery to existing customers; (iv) additional delivery to existing customers; (v) delivery
of amended relationship summaries; (vi) delivery to new and prospective customers; and (vii)
making copies available upon request. Given these requirements, we estimate the total annual

aggregate hourly burden to be approximately 3,408,533 hours per year, or 1,232 hours on a per

1415 This represents the average annual rate of growth from 2014-2018 in the number of accounts for all broker-

dealers reporting retail activity.
1416 102.165 million customer accounts x 11% increase = 11,238,150 new customers. 11,238,150 new
customers x 0.02 hours per delivery = 224,763 total annual aggregate hours. 224,763 / 2,766 broker-
dealers = 81.3 hours per broker-dealer for delivery to new customers.
1417 Based on datafrom the SIFMA Office Salaries Report, modified to accountfor an 1,800-hour work-year
and multiplied by 2.93 to account for bonuses, firm size, employee benefits and overhead, we expect that
these functions will most likely be performed by a general clerk at an estimated cost of $62 per hour.
224,763 hours x $62 = $13,935,306. $13,935,306 /2,766 broker-dealers = $5,038 per broker-dealer for
delivery to new customers. We estimate that broker-dealers will notincur any incremental postage costs to
deliver the relationship summary to new or prospective clients because we estimate that broker-dealers will
make the delivery along with other documentation, such as periodic account statements.
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broker-dealer basis.***® This translates into an aggregate annual monetized cost of $219,110,726,

1419 In addition, we estimate that broker-dealers will incur

or $79,216 per broker-dealer per year.
external legal and compliance costs in the initial preparation of the relationship summary of

approximately $8,560,770 in aggregate, or $3,095 per broker-dealer, translating into $2,853,590
annually, or $1,032 per broker-dealer, when amortized over a three year period.*4?°

E. Recordkeeping Obligations under Exchange Act Rule 17a-3*%%!

The final requirement to make a record indicating the date that a relationship summary
was provided to each retail investor, including any relationship summary provided before such
retail investor opens an account, will contain a collection of information that will be found at 17
CFR 240.17a-3(a)(24) and will be mandatory. The Commission staff will use this collection of

information in its examination and oversight program, and the information generally is kept

1418 36,880 hours per year for initial preparation and filing of relationship summary + 4,149 hours for posting to

website + 8,298 hours per year for amendments, filing, and posting of amendments + 681,100 hours for
one-time initial delivery to existing customers + 408,660 hours for delivery to existing customers making
material changes to their accounts + 2,043,300 hours for delivery of amendments + 224,763 hours for
delivery to new customers + 1,383 hours to make paper copies available upon demand = 3,408,533 total
annual aggregate hours. 3,408,533 hours/ 2,766 broker-dealers = 1,232 hours per broker-dealer.
1419 $10,068,240 per year for initial preparation, filing, and posting of relationship summary + $257,238 per
year for posting to website + $514,476 per year for amendments, filing, and posting of amendments +
$42,228,200 for one-time initial delivery to existing customers (amortized over three years) + $25,336,920
for delivery to existing customers making material changes to their accounts + $126,684,600 for delivery of
amendments + $13,935,306 for delivery to new customers + $85,746 per year to make paper copies of the
relationship summary available upon demand = $219,110,726 in total annual aggregate monetized cost.
$219,110,726 /2,766 broker-dealers = $79,216 per broker-dealer.

1420 $3,436,755 total external legal costs + $5,124,015 total external compliance cost = $8,560,770 total
external legal and compliance costs. $8,560,770 total external legal and compliance costs /2,766 broker-
dealers = $3,095 per broker-dealer. $8,560,770 total external legal and compliance costs /3 = $2,853,590
annually. $3,095 /3 = $1,032 per year.

1421 In a concurrent release, we are adopting additional burden adjustments to Exchange Act rules 17a-3 and

17a-4. See Regulation Best Interest Release, supra footnote 47.
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confidential.}*??>  The likely respondents to this collection of information requirement are the
approximately 2,766 broker-dealers currently registered with the Commission that offer services
to retail investors, as defined above.'**

Exchange Act section 17(a)(1) requires registered broker-dealers to make and keep for
prescribed periods such records as the Commission deems ‘“necessary or appropriate in the
public interest, for the protection of investors or otherwise in furtherance of the purposes of” the
Exchange Act.?* Exchange Act rules 17a-3and 17a-4 specify minimum requirements with
respect to the records that broker-dealers must make, and how long those records and other
documents must be maintained, respectively.

The amendments to Exchange Act rule 17a-3 will require SEC-registered broker-dealers
to make a record indicating the date that a relationship summary was provided to each retail
investor and to each prospective retail investor who subsequently becomes a retail investor. We
are adopting these amendments as proposed. In the Proposing Release, we estimated that the

adoption of new paragraph (a)(24) of rule 17a-3would result in an incremental burden increase

of 0.1 hours annually for each of the estimated 2,766 SEC-registered broker-dealers that will be

1422 gee section 24(b) of the Exchange Act.
1423 gee supra footnotes 857-865 and accompanying text.

1424 See section 17(a) of the Exchange Act.
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required to record the dates that the initial relationship summary and each new version thereof, is
provided to an existing or prospective retail investor.!4?°

As discussed above in Section I1.E, several commenters suggested that our estimated
burdens for the relationship summary recordkeeping obligations were too low.'#?® Some
commenters argued that keeping records of when a relationship summary was given to
prospective retail clients would be unnecessarily burdensome or not feasible, and was not
adequately considered in the Commission’s burden estimates.'*?” One of these commenters said
that it would be difficult for firms to integrate pre-relationship delivery dates into their
operational systems and procedures, and that there is no way to track when a disclosure is

accessed on a website 1428

1425 We applied the same 0.2 hour estimate as with investment advisers, but divided equally between creating a

record of the relationship summary and its deliveries and the maintenance of those records. As discussed
above, we are increasing our estimates.

1426 See, e.g., CCMC Letter; SIFMA Letter; see also NSCP Letter (estimating 80-500 hours to prepare, deliver,
and file Form CRS, including recordkeeping policies and procedures).
1421 See, e.g., CCMC Letter; SIFMA Letter; Committee of Annuity Insurers Letter; Edward Jones Letter. A
few others stated that creating recordkeeping policies and procedures relating to how professionals respond
to “key questions” would be burdensome and extremely difficult. See, e.g., LPL Financial Letter.
Although the final instructions require “conversation starter” questions that are similar to the proposed “key
questions,” we are not increasing the burden as urged by commenters. As discussed in Section V.D.2.a.
above, we increased the burden estimates for the initial preparation of the relationship summary,
acknowledging, among other things, that certain broker-dealers that provide services only online will incur
additional burdens to develop written answers to the conversation starters and make those available on their
websites with a hyperlink to the appropriate page in the relationship summary for these documents.
However, we do not expect these broker-dealers to incur additional recordkeeping burdens under
amendments to Exchange Act rule 17a-3 because we are not establishing new or separate recordkeeping
obligations related to the conversation starters orthe answers provided by firms in response to the
conversation starters. See supra footnotes 814 - 816.

1428 See SIFMA Letter.
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After consideration of comments, and because broker-dealers do not currently maintain
similar records like the relationship summary, we are revising our estimate of the time that it
would take each broker-dealer to create the records required by new paragraph (a)(24) of rule
17a-3 as adopted from 0.1 hours to 0.5 hours. The incremental hour burden for broker-dealers to
create the records required by new paragraph (a)(24) of rule 17a-3 as adopted will therefore be
1,383 hours,**?° for a monetized cost of $87,627 in aggregate, or $32 per broker-dealer.**° We
also do not expect that broker-dealers will incur external costs for the requirement to make
records because we believe that broker-dealers will make such records in a manner similar to
their current recordkeeping practices, including those that apply to communications and
correspondence with retail investors.

F. Record Retention Obligations under Exchange Act Rule 17a-4

Exchange Act section 17(a)(1) requires registered broker-dealers to make and keep for
prescribed periods such records as the Commission deems “necessary or appropriate in the
public interest, for the protection of investors or otherwise in furtherance of the purposes of” the
Exchange Act.'*3! Exchange Act rule 17a-4 specifies minimum requirements with respect to

how long records created under Exchange Act rule 17a-3 and other documents must be kept. We

1429 2766 broker-dealers x 0.5 hours annually = 1,383 annual hours for recordkeeping.

1430 Aswith our estimates relating to the proposed amendments to Advisers Act rule 204-2 (see, e.g., supra
footnote 1284 and accompanying text), we expect that performance of this function will most likely be
allocated between compliance clerks and general clerks, with compliance clerks performing 17% of the
function and general clerks performing 83% of the function. Data from the SIFMA Office Salaries Report
suggest that costs forthese positions are $70 and $62, respectively. (17% x 1,383 hours x $70) + (83% x
1,383 hours x $62) = $87,627. $87,627/ 2,766 broker-dealers = $32 per broker-dealer.

1431 gee section 17(a) of the Exchange Act.
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are adopting amendments to rule 17a-4 as proposed that will require broker-dealers to retain
copies of each version of the relationship summary provided to current or prospective retail
investors, and to preserve the record of dates that each version of the relationship summary was
delivered to any existing retail investor or to any new or prospective retail investor customer,
pursuant to the new requirements under new paragraph (a)(24) under rule 17a-3, as adopted,
discussed above. These records as well as a copy of each version of a firm’s relationship
summary will be required to be maintained in an easily accessible place for at least six years
after such record or relationship summary is created. This collection of information will be
found at 17 CFR 240.17a-4 and will be mandatory. The Commission staff will use the collection
of information in its examination and oversight program. Requiring maintenance of these
disclosures as part of the broker-dealer’s books and records will facilitate the Commission’s
ability to inspect for and enforce compliance with firms’ obligations with respect to the
relationship summary. The information generally is kept confidential.*#*?

The likely respondents to this collection of information requirement are the
approximately 2,766 broker-dealers that report retail activity, as described above. We did not
receive comments related to burdens associated with record retention obligations for broker-
dealers. We do not expect that broker-dealers will incur external costs for the requirement to
maintain and preserve a copy of each version of the relationship summary as well as the records

required to be made pursuant to new paragraph (a)(24) of Exchange Act rule 17a-3 because

1432 gee section 24(b) of the Exchange Act.
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broker-dealers are already required to maintain and retain similar records related to
communication with retail investors.

1. Changes in Burden Estimates and New Burden Estimates

The approved annual aggregate burden for rule 17a-4 is currently 1,042,866 hours, with a
total annual aggregate monetized cost burden of approximately $67.8 million, based on an
estimate of 4,104 broker-dealers and 150 broker-dealers maintaining an internal broker-dealer
system.2*3® The currently approved annual reporting and recordkeeping cost estimate to
respondents is $20,520,000.14** We estimate that the adopted amendments will result in an
increase in the collection of information burden estimate by 0.10 hour**3® for each of the
estimated 2,766 currently registered broker-dealers that report retail sales activity and will have

relationship summary obligations.'**® The incremental hour burden for broker-dealers will

1433 (4,104 broker-dealers x 254 hours per broker-dealer) + (150 broker-dealers maintaining internal broker-

dealer systems x 3 hours) = (1,042,416 hours + 450 hours) = 1,042,866 hours each year. The monetized
costwas based on these functions being performed by a compliance clerk earning an average of $65 per
hour, resulting in a total internal cost of compliance of (1,042,416 x $65) + (450 x $65) = $67,786. See
Supporting Statement for the Paperwork Reduction Act Information Collection Submission for Rule 17a-4
(Oct. 19, 2016), available at https://www.reginfo.gov/public/do/DownloadDocument?objectiD=68823501
(defining an internal broker-dealer systemas “any facility thatprovides a mechanism for collecting,
receiving, disseminating, or displaying system orders and facilitating agreement to the basic terms of a
purchase or sale of a security between a customer and the sponsor, but excludes a national securities
exchange, an exchange exempt from registration based on limited volume, and an alternative trading
system.”).

1434 4104 broker-dealers x $5,000 annual recordkeeping cost per broker-dealer = $20,520,000.
1435 In the Proposing Release, we applied the same 0.2 hourestimate as with investment advisers, but divided
that burden equally between the rule 17a-3 requirement to create a record of the dates the relationship
summary was delivered to current or prospective customers and the rule 17a-4 requirement to maintain
thoserecords as well as copies of each version of the relationship summary. As discussed above, we are
increasing the burden estimates for the recordkeeping requirement from 0.1 hours to 0.5 hours in light of
certain comments, however, we believe, on balance, that0.1 hour estimate for the record retention
requirement is a reasonable estimate for purposes of the PRA analysis.

1436 gee supra footnotes 857-865.
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therefore be 277 hours,**3" for a monetized cost of $19,390 in aggregate, or $7 per broker-
dealer.2**® This will yield an annual estimated aggregate burden of 702,841 hours for all broker-
dealers with relationship summary obligations to comply with paragraph (e)(10) of Exchange
Act rule 17a-4, as amended,**3° for a monetized cost of approximately $49,198,870.144° In

tsl441

addition, the 998 broker-dealers not subject to the amendmen will continue to be subject to

an unchanged burden of 254 hours per broker-dealer, or 253,492 hours for these broker-

dealers.t*4?

In addition, those maintaining an internal broker-dealer system will continue to be
subject to an unchanged burden of 450 hours annually, under paragraph (e)(10) of Exchange Act
rule 17a-4, as amended. In summary, taking into account the estimated annual burden of broker-
dealers that will be required to maintain records of the relationship summary, as well the
estimated annual burden of broker-dealers that do not have relationship summary obligations and

whose information collection burden is unchanged, the revised annual aggregate burden for all

broker-dealer respondents to the recordkeeping requirements under rule 17a-4 is estimated to be

1431 2766 broker-dealers x 0.1 hours annually = 277 annual hours for record retention.

1438 Consistent with our prior paperwork reduction analyses for rule 17a-4, we expect that performance of this
function will most likely be performed by compliance clerks. Data from the SIFMA Office Salaries Report
suggest that costs for these positions are $70 per hour. 277 hours x $70 = $19,390. $19,390/ 2,766 broker-
dealers = $7 per broker-dealer.

1439 2766 broker-dealers required to prepare relationship summary x (254 hours + 0.1 hour) = 702,841 hours.

1440 Consistent with our prior paperwork reduction analyses for rule 17a-4, we expect that performance of this
function will most likely be performed by compliance clerks. Data from the SIFMA Office Salaries Report
suggest that costs for these positions are $70 per hour. 702,841 hours x $70 = $49,198,870.

1441 gee supra footnotes 858-863 and accompanying text.

1442 998 broker-dealers x 254 hours = 253492 hours for broker-dealers not preparing a relationship summary.
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956,783 total annual aggregate hours,**** for a monetized cost of approximately $66,974,810
million. 444

2. Revised Annual Burden Estimates
As noted above, the approved annual aggregate burden for rule 17a-4is currently
1,042,866 hours, with a total annual aggregate monetized cost burden of approximately $67.8
million, based on an estimate of 4,104 broker-dealers and 150 broker-dealers maintaining an
internal broker-dealer system. The revised annual aggregate hourly burden for rule 17a-4 will be
956,783 hours, represented by a monetized cost of approximately $66,974,810 million,'#4°
based on an estimate of 2,766 broker-dealers with the relationship summary obligation and 998

3147 annual

broker-dealers without, as noted above. This represents a decrease of 85,63
aggregate hours in the hour burden and an annual decrease of approximately $811,480 from the
currently approved total aggregate monetized cost for rule 17a-4.*® These changes are

attributable to the amendments to rule 17a-4 relating to the relationship summary as discussed in

this release and the decline in the number of registered broker-dealer respondents. The revised

annual reporting and recordkeeping cost to respondents is estimated at approximately

1443 702,841 + 253,492 + 450 = 956,783 total aggregate hours.

1444 Consistentwith our prior paperwork reduction analyses for rule 17a-4, we expect that performance of this

function will most likely be performed by compliance clerks. Data from the SIFMA Office Salaries Report
suggest that costs forthese positions are $70 per hour. 956,783 hours x $70 = $66,974,810.

1445 gee supra footnote 1443.

1446 gee supra footnote 1444.
1447 1,042,416 hours — 956,783 hours = 85,633 hours.

1448 $67786,290 — $66,974,810 = $811,480.
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$18,820,000, or a reduction of $1,700,000 million from the currently approved annual reporting
and recordkeeping cost burden of $20,520,000.144°

VI. FINAL REGULATORY FLEXIBILITY ANALYSIS

The Commission has prepared the following Final Regulatory Flexibility Analysis
(“FRFA”) in accordance with section 4(a) of the Regulatory Flexibility Act.***° It relates to: (i)
new rule 204-5 under the Advisers Act and amendment to Form ADV (17 CFR 279.1), to add a
new Part 3: Form CRS (relationship summary); (i) amendments to rule 203-1 under the Advisers
Act; (i) amendments to rule 204-1 under the Advisers Act; (iv) amendments to rule 204-2 under
the Advisers Act; (v) new rule 17a-14 under the Exchange Act and new Form CRS (17 CFR
249.640) (relationship summary); and (vi) amendments to rules 17a-3 and 17a-4 under the
Exchange Act.'*** We prepared an Initial Regulatory Flexibility Analysis (“IRFA”) in the
Proposing Release.™**
A Needfor and Objectives of the Amendments

Broker-dealers, investment advisers, and dually registered firms all provide important

services for retail investors. As discussed above in Sections | and 1V, research continues to show

1449 3764 registered broker-dealers as of December 31, 2018 x $5,000 per broker-dealer in record maintenance

costs = $18,820,000. $20,520,000 — $18,820,000 = $1,700,000.

1450 5U.S.C. 604().
1481 The Commission is also amending 17 CFR 200.800 to display the control number assigned to information
collection requirements for “Form CRS andrule 17a-14 underthe Exchange Act”by OMB pursuantto the
PRA. Because the Commission is not publishing the amendments to 17 CFR 200.800 in a notice of
proposed rulemaking, no analysis is required underthe Regulatory Flexibility Act. (See 5 U.S.C. 601(2)
(for purposes of the Regulatory Flexibility Act, the term “rule” means any rule for which the agency
publishes a general notice of proposed rulemaking).)

1452 gee Proposing Release, supra footnote 5.
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that retail investors are confused about services, fees, conflicts of interest, and the required
standard of conduct for particular firms as well as the differences between broker-dealers and
investment advisers. Lack of knowledge about important aspects of the market for financial
advice, such as the services, fees, conflicts of interest, and the required standard of conduct for
particular firms may harm retail investors by deterring them from seeking brokerage or
investment advisory services even if they could potentially benefit from them, or by increasing
the risk of a mismatch between the mvestors’ preferences and expectations and the actual
brokerage or advisory services they receive. Therefore, it is important to reduce retail investor
confusion in the marketplace for brokerage and investment advisory services and to assist retail
investors with the process of deciding whether to (i) establish an investment advisory or
brokerage relationship, (i) engage a particular firm or financial professional, or (ii)) terminate or
switch a relationship or specific service. Moreover, it is important to ensure that retail investors
receive the information they need to clearly understand the relationships and services a firm
offers, as well as the fees, costs, conflicts, standard of conduct, and disciplinary history of firms
and financial professionals they are considering, and where to find additional information, to
ameliorate this potential harm.

As discussed above in Section | above, the Commission considered ways to address retail
investor confusion and engaged in broad outreach to investors and other market participants to
solicit feedback on the proposal, including comment letters, a “feedback form,” investor
roundtables, and RAND investor testing.

After carefully considering the comments we received, we are adopting disclosure
requirements that are designed to ameliorate the potential harm of retail investor confusion and

to assist retail investors with the process of deciding whether to (i) establish an investment
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advisory or brokerage relationship, (i) engage a particular firm or financial professional, or (i)
terminate or switch a relationship or specific service.

As discussed in Section 11 above, we are adopting new rules and rule amendments to
require broker-dealers and investment advisers to deliver a relationship summary to retail
investors. The relationship summary will be short with narrative information presented in a
prescribed order with the following sections: (i) introduction; (ii) relationships and services; (iii)
fees, costs, conflicts, and standard of conduct; (iv) disciplinary history; and (v) where to find
additional information. As discussed in Section 11.C.3.c above, the relationship summary will be
in addition to, and not in lieu of, current disclosure and reporting requirements for broker-dealers
and investment advisers.

To promote effective communication, firms will be required to write their relationship
summary in plain English and they are encouraged to use charts, graphs, tables, and other
graphics or text features to respond to the required disclosures. We are limiting the length of the
relationship summary to keep the disclosures focused.***® The purpose of the relationship
summary is to summarize information about a particular broker-dealer or investment adviser in a
format that allows for comparability among firms, encourages retail investors to ask questions,

and highlights additional sources of information.

1453 Specifically, the relationship summary for standalone broker-dealers and standalone investment advisers

must not exceed two pages in paper format (or equivalentin electronic format). Dual registrants will have
the flexibility to decide whether to prepare separate or combined relationship summaries. For dual
registrants that prepare combined relationship summaries, they must notexceed four pages in paper format
(or equivalent in electronic format).
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As discussed in Section 1l above, we are adopting filing, delivery, and updating
requirements for the relationship summary. We also are adopting amendments to the
recordkeeping requirements under the Advisers Act rule 204-2 and Exchange Act rules 17a-3
and 17a-4 to address the new relationship summary.*#>*

All of these requirements are discussed in detail in Section Il above. The costs and
burdens of these requirements on small advisers and small broker-dealers are discussed below as
well as above in our Economic Analysis and Paperwork Reduction Act Analysis, which discuss
the costs and burdens on all investment advisers and broker-dealers.**>°

B. Significant Issues Raised by Public Comments

The Commission is sensitive to the burdens that the new rules and rule amendments may
have on small entities. In the Proposing Release, we requested comment on matters discussed in
the IRFA. In particular, we sought comments on the number of small entities subject to the new
relationship summary, and the new rules and rule amendments as well as the potential impacts on
small entities. We sought comments on whether the proposal could have an effect on small
entities that had not been considered. We also requested that commenters describe the nature of
any impact on small entities and provide empirical data to support the extent of such impact.

The Commission did not receive comments specifically addressing the IRFA. However,

as discussed in the Economic Analysis and Paperwork Reduction Act Analysis above, we

1454 17 CFR 275.204-2; 17 CFR 240.17a-3; 17 CFR 240.17a-4.

1455 gee supra Sections IV and V.
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received comments regarding the potential costs and burdens of the proposal on investment
advisers and broker-dealers, including those that are small entities.'**®

With regard to comment letters addressing small firms in particular, the Commission
received comment letters concerning the impact of ongoing delivery requirements on small
firms.1**”  As discussed in Sections 11.C.3.c and 11.C.4, firms must comply with ongoing delivery

requirements to (i) particular retail investors under certain circumstances!#®

and (i) all retail
investors who are existing clients or customers when a relationship summary is updated. The
commenters appeared to be discussing both types of ongoing delivery requirements. Specifically,
a commenter stated that to comply with ongoing delivery requirements, firms would need to
implement a process that would include additional costs for delivery, especially for small firms
who are more likely to conduct such delivery in hard copy.'**® Another commenter stated that
the existing Form ADV brochure delivery requirements and the ongoing delivery requirements

of the relationship summary would impose unjustifiable administrative burdens on advisers, the

majority of whom the commenter considers to be small businesses.’*®® The commenter defined

the term “small business” as an investment adviser who has ten or fewer non-clerical

1456 gee supra Sections IV.D.2 and V.

1457 See NSCP Letter; Pickard Djinis and Pisarri Letter.

1458 Asdiscussed in Section 11.C.3.c, firms must deliver the most recent relationship summary to a retail

investorwho is an existing client or customer upon certain triggers. Also, firms must deliver the
relationship summary to a retail investorwithin 30 days upon the retail investor’s request.

1459 See NSCP Letter.

1460 gee Pickard Djinis and Pisarri Letter.
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employees.’*®!  As discussed in Section VI.C.1 below, the definition of small entities for
purposes of the Advisers Act and the Regulatory Flexibility Act concerns assets under
management and total assets, not the number of employees.'*®? Therefore, we are unable to
assess whether the businesses the commenter is discussing fall under the definition of small
entity for purposes of the Advisers Act and the Regulatory Flexibility Act.*®® As discussed in
Section VI.C.1 below, the new requirements will not affect most investment advisers that are
small entities because they are generally registered with one or more state securities authorities
and not with the Commission.

We agree that the ongoing delivery requirements will impose added costs, as discussed
above in the Economic Analysis and Paperwork Reduction Act Analysis,**®* but the costs may
not necessarily be higher for small firms. To the extent that small firms are more likely to have
fewer retail investors than larger firms, the ongoing delivery requirements should impose lower
variable costs on small firms than on larger firms. Therefore, the ongoing delivery requirements
should impose lower variable costs on small firms, who have fewer retail investors, than on
larger firms who have more retail investors. Also, firms have the flexibility to communicate any
changes in the relationship summary by either delivering the relationship summary or by

communicating the information through another disclosure that is delivered to the retail investor,

1461 Id

1462 See 17 CFR 275.0-7.

1463 Id

1484 gee supra Sections IV and V.
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which should mitigate the costs to all firms, including small firms.*®®> The additional hours per
investment adviser and broker-dealer, the monetized cost per investment adviser and broker-
dealer, and the incremental external legal and compliance cost for investment advisers and
broker-dealers, attributable to ongoing delivery requirements are estimated above in the
Paperwork Reduction Analysis.1*®®  To the extent that the ongoing delivery requirements impose
added costs to small investment advisers, we disagree that existing Form ADV brochure delivery
requirements and the ongoing delivery requirements of the relationship summary would impose
administrative burdens on small investment advisers that are unjustifiable. As discussed in
Section 11.C.3.c above, the relationship summary and the existing Form ADV brochure serve
different purposes. The relationship summary is designed to provide a high-level overview to
retail investors while the Form ADV brochure is designed to present more detailed disclosures.
The Commission is not adopting different ongoing delivery requirements for small
entities. For the reasons discussed in Section VI.E below, establishing different compliance or
reporting requirements for small investment advisers and small broker-dealers will be
inappropriate under these circumstances. Moreover, retail investors considering and receiving
services should receive current information from all firms, not just larger firms, to help them
make a decision about continuing to receive services and to let them know when there have been

changes to this information. They should also understand their available options during certain

1465 gee supra Sections 11.C.4 and IV.D.2.

1466 gee supra Sections V.C.2 and V.D.2.
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decision points when firms are required to deliver another relationship summary.*#°’

Additionally, it is important and beneficial for retail investors to receive a relationship summary
within 30 days upon request to ensure that retail investors receive the relationship summary as
needed. As a result, we believe that the benefits to retail investors justify the potential cost of
ongoing delivery.

C. Small Entities Subject to the Rule and Rule Amendments

The amendments will affect many, but not all, broker-dealers and investment advisers
registered with the Commission, including some small entities.

1. Investment Advisers

Under Commission rules, for the purposes of the Advisers Act and the Regulatory
Flexibility Act, an investment adviser generally is a small entity if it: (i) has assets under
management having a total value of less than $25 million; (ii) did not have total assets of $5
million or more on the last day of the most recent fiscal year; and (i) does not control, is not
controlled by, and is not under common control with another investment adviser that has assets
under management of $25 million or more, or any person (other than a natural person) that had
total assets of $5 million or more on the last day of its most recent fiscal year.™**® As discussed in

Section V.A.1 above, the Commission estimates that based on IARD data as of December 31,

1487 Asdiscussed in Section 11.C.3.c, firms must deliver the most recent relationship summary to a retail

investorwho is an existing client or customer before or at the time the firm: (i) opens a new accountthatis
different from theretail investor’s existing account(s); (i) recommends that the retail investorroll over
assets from a retirement accountinto a new or existing accountor investment; or (iii) recommends or
provides a new brokerage or investment advisory service or investment that does not necessarily involve
the opening of a new accountand would not be held in an existing account.

1468 See 17 CFR 275.0-7.
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2018, approximately 8,235 investment advisers will be subject to new rule 204-5 under the
Advisers Act, Form CRS (required by new Part 3 of Form ADV) (the relationship summary), the
amendments to rules 203-1, 204-1, and rule 204-2 under the Advisers Act.**** Our new rules and
amendments will not affect most investment advisers that are small entities (“small advisers™)
because they are generally registered with one or more state securities authorities and not with
the Commission. Under section 203A of the Advisers Act, most small advisers are prohibited
from registering with the Commission and are regulated by state regulators.!*’® Based on IARD
data, we estimate that as of December 31, 2018, approximately 561 SEC-registered advisers are
small entities under the Regulatory Flexibility Act.**™* Of these, 183 have individual high net
worth and individual non-high net worth clients, and will therefore be subject to the new

requirements under the Advisers Act.**"?

1469 See supra footnote 1204 and accompanying text.

1470 15 U.S.C. 80b-3a.

1471 Based on SEC-registered investment adviser responses to Items 5.F. and 12 of Form ADV.

1472 Based on SEC-registered investment adviser responses to Items 5.D.(a)(1), 5.D.(a)(3), 5.D.(b)(2),
5.D.(b)(2), 5.F. and 12 of Form ADV. These responses indicate that the investment adviser has clients that
are high networth individuals and/or individuals (other than high net worth individuals), or that the
investment adviser has regulatory assets under management attributable to clients that are high net worth
individuals and/orindividuals (other than high net worth individuals), and that the investment adviser is a
small entity. Of these small advisers, two are dually registered as a broker-dealer and an investment
adviser and may offer services to retail investors as both a broker-dealer and an investment adviser (e.g.,
“dual registrants” for purposes ofthe relationship summary). See supra footnote 63. As discussed in
Section 11.C.2, dual registrants must file the relationship summary using both IARD and Web CRD®. In
this FRFA, dual registrants are counted in both the total number of small advisers and small broker-dealers
thatwould be subject to the new requirements. We believe that counting these firms twice is appropriate
because of their additional burdens of complying with the rules with respectto both their advisory and
brokerage businesses.
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2. Broker-Dealers

For purposes of Commission rulemaking in connection with the Regulatory Flexibility
Act, a broker-dealer will be deemed a small entity if it: (i) had total capital (net worth plus
subordinated liabilities) of less than $500,000 on the date in the prior fiscal year as of which its
audited financial statements were prepared pursuant to rule 17a-5(d) under the Exchange Act,'*"
or, if not required to file such statements, had total capital (net worth plus subordinated
liabilities) of less than $500,000 on the last business day of the preceding fiscal year (or in the
time that it has been in business, if shorter); and (ii) is not affiliated with any person (other than a
natural person) that is not a small business or small organization.**"

As discussed in Section V.D.1 above, the Commission estimates that as of December 31,
2018, approximately 2,766 broker-dealers will be subject to the new Form CRS (relationship
summary) requirements and new Exchange Act rule 17a-14, as well as amendments to Exchange
Act rules 17a-3 and 17a-4."*"® Further, based on FOCUS Report data, the Commission estimates
that as of December 31, 2018, approximately 985 broker-dealers may be deemed small entities
under the Regulatory Flexibility Act. Of these, approximately 756 have retail business, and will

be subject to the new requirements.**’®

1473 17 CFR 240.17a-5(d).

1474 See 17 CFR 240.0-10(c).

1475 gee supra footnote 1352 and accompanying text.

1476 See supra footnote 1352 (discussing how we identify retail sales activity from Form BR).
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D. Projected Reporting, Recordkeeping, and Other Compliance Requirements

The new requirements impose certain reporting and compliance requirements on certain
investment advisers and broker-dealers, including those that are small entities, requiring them to
create and update relationship summaries, and comply with certain filing, delivery, and
recordkeeping requirements. The new requirements are summarized in this FRFA (Section VI.A
abowve). All of these requirements are also discussed in detail, in Section Il above, and these
requirements as well as the costs and burdens on investment advisers and broker-dealers,
including those that are small entities, are discussed above in Sections 1V and V (the Economic
Analysis and Paperwork Reduction Act Analysis) and below.

1. Initial Preparation and Filing of the Relationship Summary

Requiring each firm that offers services to retail investors to prepare and file a
relationship summary will impose additional costs on may firms, including some small advisers
and small broker-dealers. Investment advisers must file their relationship summary as Form
ADV Part 3 (Form CRS) electronically through IARD. Broker-dealers must file their
relationship summary as Form CRS electronically through Web CRD®. Al relationship
summaries must be filed using text-searchable format with machine-readable headings.

Investment Advisers. Our Paperwork Reduction Analysis and Economic Analysis discuss
the costs and burdens of preparing and filing the relationship summary for investment advisers,

1477

including small advisers. In addition, as discussed in our Paperwork Reduction Analysis,

above, we anticipate that some advisers may incur a one-time initial cost for external legal and

1477 see supra Sections VLA and IV.D.2.
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compliance consulting fees in connection with the initial preparation of the relationship

178 Generally, all advisers, including small advisers that advise retail investors are

summary.
currently required to prepare and distribute Part 2A of Form ADV (the firm brochure). Because
advisers already provide disclosures about their services, fees, costs, conflicts, and disciplinary
history in their firm brochures,**”® they will be able to use some of this information to respond to
the disclosure requirements of the relationship summary. They will, however, have to draft a
completely new disclosure to comply with the new format of the relationship summary. As
discussed above, approximately 183 small advisers currently registered with us will be subject to

1480

the new requirements. As discussed above in our Paperwork Reduction Act Analysis, the new

initial preparation and filing requirements will impose an annual burden of approximately 6.67
annual hours per adviser, or 1,221 annual hours in aggregate for small advisers.*** We therefore
expect the annual monetized costs to small advisers associated with these amendments to be

1482

$1,965 per adviser, or $359,595 in aggregate for small advisers. We expect the incremental

1478 gee supra Section V.A.

1479 gee supra footnote 904.

1480 gee supra Section VI.C.1.

1481 gee supra Section V.A.2. Asdiscussed inthe Paperwork Reduction Act Analysis, we expect each
investment adviser to spend approximately 20 hours preparing and filing the relationship summary, which
as amortized over three years is approximately 6.67 hours. 6.67 hours per adviser for preparing and filing
the relationship summary x 183 small advisers =approximately 1,221 hours in aggregate for small advisers.
1482 See supra Sections V.A.2. Monetized costof $1,965 per adviser for the initial preparation and filing of the
relationship summary x 183 small advisers = $359,595 monetized costin aggregate for small advisers. As
discussed in the Paperwork Reduction Act Analysis, we believe that performance of this function will most
likely be equally allocated between a senior compliance examiner and a compliance manager.

494



external legal and compliance cost for small advisers to be estimated at $825 per adviser, or

$150,975 in aggregate for small advisers."***
Broker-Dealers. Our Paperwork Reduction Analysis and Economic Analysis discuss the
costs and burdens of preparing and filing the relationship summary for broker-dealers, including

small broker-dealers.**®*

In addition, as discussed in our Paperwork Reduction Analysis, above,
we anticipate that some broker-dealers may incur a one-time initial cost for external legal and
compliance consulting fees in connection with the initial preparation of the relationship

summary.**®

As discussed in Sections IV.D.2 and V.D.2, broker-dealers are not currently
required to deliver to their retail investors a comprehensive written document comparable to
investment advisers’ Form ADV Part 2A. Therefore, broker-dealers may incur comparatively
greater compliance costs than investment advisers. As discussed above, approximately 756

1486 As discussed above in our

small broker-dealers will be subject to the new requirements.
Paperwork Reduction Act Analysis, the new initial preparation and filing requirements will
impose an annual burden of approximately 13.33 annual hours per broker-dealer, or 10,077

annual hours in aggregate for small broker-dealers.**®” We therefore expect the annual

1483 See supra Section V.A.2.b. $825 in external legal and compliance costs per adviserx 183 small advisers =

$150,975 in aggregate for small advisers.

1484 gee supra Sections V.D and IV.D.2.

1485 gee supra Section V.D.

1486 gee supra Section VI.C.2.

1487 gee supra Section V.D.2. As discussed inthe Paperwork Reduction Act Analysis, we expect each broker-
dealer to spend approximately 40 hours preparing and filing the relationship summary, which as amortized

over three years is approximately 13.33 hours. 13.33 hours per broker-dealer for preparing and filing the
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monetized costs to small broker-dealers associated with these amendments to be $3,640 per
broker-dealer, or $2,751,840 in aggregate for small broker-dealers.1*®® We expect the
incremental external legal and compliance cost for small broker-dealers to be estimated at $1,032
per broker-dealer, or $780,192 in aggregate for small broker-dealers. *2°

Costs Generally. The costs associated with preparing the new relationship summaries
will be limited for investment advisers and broker-dealers, including small entities, for several
reasons. First, the disclosure document is concise, no more than two pages for a standalone
investment adviser and standalone broker-dealer and four pages for a dual registrant in length or
equivalent limit if in electronic format. Second, although the relationship summary will require
more narrative responses, the disclosure will still involve some degree of standardization across
firms, requiring firms to use standardized headings in a prescribed order. Third, firms will be
prohibited from including disclosures in the relationship summary other than the disclosure that
is required or permitted by the Instructions and applicable items.

The compliance costs could, however, be different across firms with relatively smaller or

larger numbers of retail investors as customers or clients. For example, as discussed in Section

IV.D.2 above, to the extent that developing the relationship summary entails a fixed cost, firms

relationship summary x 756 small broker-dealers = approximately 10,077 hours in aggregate for small
broker-dealers.
1488 See supra Section V.D.2. Monetized cost of $3,640 per broker-dealer for the initial preparation and filing
of the relationship summary x 756 small broker-dealers = $2,751,840 monetized costin aggregate for small
broker-dealers. As discussed in the Paperwork Reduction Act Analysis, we believe thatthe performance of
this function will most likely be equally allocated between a seniorcompliance examiner and a compliance
manager.

1489 gee supra Section V.D.2.b. 756 small broker-dealers x $1,032 in external legal and compliance costs on

average per broker-dealer = $780,192.
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with fewer retail investors as customers or clients may be at disadvantage relative to firms with
more retail investors as customers or clients because the former would amortize these costs over
a smaller retail investor base. Therefore, to the extent that small firms are more likely to have
fewer retail investors than larger firms, small firms may be at a disadvantage relative to larger
firms. Onthe other hand, smaller firms are likely to have fewer types of fees, costs, and conflicts
to report compared to larger firms, potentially making it less burdensome for them to summarize
the required information.

As discussed in Section 1V.D.2 above, small advisers and small broker-dealers may
disproportionately incur costs associated with electronic and graphical formatting, particularly if
they do not have an existing web presence. However, because the final instructions encourage,
but do not require electronic and graphical formatting, firms would only bear these costs if they
expected these features to provide benefits that justify these costs. Similarly, small advisers and
small broker dealers may disproportionally incur costs associated with the requirement to file
their relationship summaries with machine-readable headings and text-searchable format.
However, costs for firms, including small entities, could be minimal to the extent they implement
structured headings in PDF formatted documents by creating a bookmark for each of the

headings.*#°°

1490 gee supra Section 11.C.2.
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2. Delivery and Updating Requirements Relatedto the Relationship
Summary

As discussed in Section 11.C abowve, firms must follow certain delivery and updating
requirements. Investment advisers must deliver a relationship summary to each retail investor
before or at the time the firm enters into an investment advisory contract with the retail investor,
even if the agreement is oral. Broker-dealers must deliver a relationship summary to each retail
investor, before or at the earliest of: (i) a recommendation of an account type, a securities
transaction, or an investment strategy involving securities; (ii) placing an order for the retail
investor; or (iif) the opening of a brokerage account for the retail investor. Dual registrants must
deliver the relationship summary at the earlier of the delivery requirements for the investment
adviser or broker-dealer.

As discussed in Section 11.C above, firms must update, file amendments to, and re-deliver
the relationship summary under certain circumstances. Specifically, firms must update the
relationship summary and file it within 30 days whenever any information in the relationship
summary becomes materially inaccurate. The filing must include an exhibit highlighting
changes. Firms must communicate any changes in the updated relationship summary to retail
investors who are existing clients or customers within 60 days after the updates are required to be

made and without charge.’*®' Additionally, firms must deliver the relationship summary to a

1491 Firms can make the communication by delivering the amended relationship summary or by communicating

the information through anotherdisclosure thatis delivered to the retail investor.
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retail investor within 30 days upon the retail investor’s request and re-deliver the relationship
summary to existing clients and customers under certain circumstances.4%2

As discussed in Sections 11.C above, we are adopting requirements concerning electronic
posting and manner of delivery. Firms must post the current version of the relationship summary
prominently on their public website, if they have one. Firms must include a telephone number
where retail investors can request up-to-date information and request a copy of the relationship
summary. Firms must make a copy of the relationship summary available upon request without
charge. If the relationship summary is delivered electronically, it must be presented prominently
in the electronic medium. If the relationship summary is delivered in paper format as part of a
package of documents, firms must ensure that the relationship summary is the first among any
documents that are delivered at that time. The additional hours per adviser and broker-dealer,
the monetized cost per adviser and broker-dealer, and the incremental external legal and
compliance cost for small entity investment advisers and broker-dealers, attributable to these
requirements are estimated above in the Paperwork Reduction Analysis.*4%
3. Recordkeeping Requirements Related to the Relationship Summary

As discussed in Section 11.E above, we are adopting amendments to the recordkeeping

requirements under Advisers Act rule 204-2 and Exchange Act rules 17a-3 and 17a-4 to address

1492 Specifically, firms must deliver the most recent relationship summary to a retail investor who is an existing

client or customer before or at the time the firm: (i) opens anew accountthatis different from the retail
investor’s existing account(s); (ii) recommends that the retail investorroll over assets from a retirement
accountinto a new or existing account or investment; or (iii) recommends or provides a new brokerage or
investment advisory service or investment that does not necessarily involve the opening of a new account
and would not be held in an existing account.

1493 gee supra Section V.
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the new relationship summary.}***  The amendments to Advisers Act rule 204-2 will require
investment advisers who are registered or required to be registered to make and keep true,
accurate and current, a copy of each relationship summary and each amendment or revision to
the relationship summary, as well as a record of the dates that each relationship summary, and
each amendment or revision thereto, was given to any client or to any prospective client who
subsequently becomes a client. Investment advisers must maintain and preserve their respective
records in an easily accessible place for a period of not less than five years from the end of the
fiscal year during which the last entry was made on such record, the first two years in an
appropriate office of the investment adviser.>®®> The amendments to Exchange Act rule 17a-3
will require broker-dealers to make and keep current a record of the date that each relationship
summary was provided to each retail investor, including any relationship summary that was
provided before such retail investor opens an account. The amendments to Exchange Act rule
17a-4 will require broker-dealers to maintain and preserve in an easily accessible place all record
dates described above as well as a copy of each relationship summary until at least six years after
such record or relationship summary is created.

These amendments are designed to update recordkeeping rules in light of the new
relationship summary, and, for investment advisers, they mirror the current recordkeeping

requirements for the Form ADV brochure and brochure supplement.}#%®  As discussed in Section

1494 17 CFR 275.204-2; 17 CFR 240.17a-3; 17 CFR 240.17a-4.
1495 See 17 CFR 275.204-2(e)(1).

1496 See 17 CFR 275.204-2(a)(14)(i) and 17 CFR 275.204-2(e)(1).
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I1.E abowve, the recordkeeping requirements will facilitate the Commission’s ability to inspect for
and enforce compliance with the relationship summary requirements and also may facilitate
firms’ ability to monitor for compliance with delivery requirements.

As discussed in the Paperwork Reduction Act Analysis in Section V.B above, the
amendments to Advisers Act rule 204-2 will impose an annual burden of approximately 0.2
annual hours per adviser, or 37 annual hours in aggregate for small advisers.'**” We therefore

expect the annual monetized costs to small advisers associated with these amendments to be $12

1498 1499

per adviser, or $2,196 in aggregate for small advisers. We do not expect investment

advisers to incur any external costs with respect to the amendments to Advisers Act rule 204-
2 1500

As discussed in the Paperwork Reduction Act Analysis in Sections V.E and V.F, the
amendments to Exchange Act rules 17a-3and 17a-4 will impose an annual burden of
approximately 0.6 annual hours per broker-dealer, or 454 annual hours in the aggregate for small

broker-dealers.”™®* We therefore expect the annual monetized cost to small broker-dealers

1497 0.2 hours x 183 small advisers = 37 hours, when rounded up to the nearest hour.

1498 Asdiscussed in, the Paperwork Reduction Analysis, we believe the performance of this function will most
likely be allocated between compliance clerks and general clerks, with compliance clerks performing 17%
of the function and general clerks performing 83% of the function. See supra Section V.B.

1499 $12 per adviser x 183 small advisers = approximately $2,196 in aggregate for small advisers.

1500 See supra Section V.B.

1501 Asdiscussed in Section V.E, amendments to Exchange Actrule 17a-3 will impose a burden of
approximately 0.5 annual hours per broker-dealer. As discussed in Section V.F, amendments to Exchange
Act rule 17a-4 will impose a burden of approximately 0.1 annual hours per broker-dealer. Therefore,
together,amendments to Exchange Actrules 17a-3 and 17a-4 will impose a burden of approximately 0.6
hours annually. 0.6 hours x 756 small broker-dealers = approximately 454 annual hours in aggregate for

small broker-dealers.
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associated with these amendments to be $39 per broker-dealer,”°? or $29,484 in aggregate for

small broker-dealers.”*® We do not expect broker-dealers to incur any external costs with

respect to the amendments to Exchange Act rules 17a-3and 17a-

4.1504

E. Agency Action to Minimize Effect on Small Entities

The Regulatory Flexibility Act directs the Commission to consider significant

alternatives that would accomplish the stated objective, while minimizing any significant adverse

impact on small entities. We considered the following alternatives for small entities in relation

to the new requirements: (i) the establishment of differing compliance or reporting requirements

or timetables that take into account the resources available to small entities; (ii) the clarification,

consolidation, or simplification of compliance and reporting requirements for small entities; (i)

the use of performance rather than design standards; and (iv) an exemption from coverage of the

new requirements, or any part thereof, for such small entities.

1505

1502

1503

1504

1505

$32 per broker dealer for amendments to Exchange Act rule 17a-3 + $7 per broker-dealer for amendments
to Exchange Actrule 17a-4 = $39 per broker-dealer. As discussed in the Paperwork Reduction Act
Analysis, we believe that the performance of the functions associated with the amendments to Exchange
Act rule 17a-3 will most likely be allocated between compliance clerks and general clerks. Also as
discussed inthe Paperwork Reduction Act Analysis,we believe that the performance of the functions
associated with the amendments to Exchange Act rule 17a-4 will be performed by compliance clerks. See
supra Sections V.E and V.F.

$32 per broker dealer for amendments to Exchange Act rule 17a-3 + $7 per broker-dealer for amendments
to Exchange Actrule 17a-4 = $39 per broker-dealer. $39 x 756 small broker-dealers = $29,484. See supra
Sections V.E and V.F.

See supra Sections V.E and V.F.

As discussed inthe Economic Analysis in Section IV.D.4, the Commission considered the following
alternatives as they affect all firms, including small entities: (i) requiring a new, separate disclosure versus
amending existing disclosure requirements; (ii) alternatives concerning the form and format of the
relationship summary; (iii) alternatives concerning the disclosures concerning the summary of fees, costs,
conflicts, and standard of conduct; (iv) alternatives concerning filing and delivery; and (v) alternatives to
compliance deadlines, including transition provisions.
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Regarding the first alternative, the Commission believes that establishing different
compliance or reporting requirements for small advisers and small broker-dealers will be
inappropriate under these circumstances. We considered adopting tiered compliance dates so
that smaller investment advisers and smaller broker-dealers would have had more time to comply.
This would have been an alternative to the proposal, which did not include such tiered
compliance. However, as adopted, instead of providing more time to smaller investment
advisers and smaller broker-dealers only, we are extending the compliance dates for all firms.
As discussed in Section 11.D above, we believe the final compliance dates provide adequate
notice and opportunity for all firms to comply with the new requirements.

Because the protections of the Advisers Act and Exchange Act are intended to apply
equally to retail investor clients and customers of both large and small firms, it will be
inconsistent with the purposes of the Advisers Act and the Exchange Act to specify differences
for small entities under the new requirements. As discussed above, we believe that the new
requirements will result in multiple benefits to all retail investors, including alerting retail
investors to certain information to consider when deciding whether to (i) establish an investment
advisory or brokerage relationship, (i) engage a particular firm or financial professional, or (iii)

1506 In addition, the content of the

terminate or switch a relationship or specific service.
relationship summary will facilitate comparisons across firms.>°’  We believe that these benefits

should apply to retail investors that engage smaller firms as well as retail investors that engage

1506 gee supra Sections IV and VIA.

1507 see supra Sections I and IV.
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larger firms. To establish different disclosure requirements for small entities will diminish this
investor protection for clients and customers of small entities.

As discussed above in Section 11.C above, we are requiring that investment advisers and
broker-dealers file their relationship summaries with the Commission.**%  As discussed in
Section 11.C.2, there are several reasons we are requiring the relationship summaries to be filed
with the Commission. First, the public will benefit by being able to use a central location to find

1509 which may facilitate simpler comparisons across firms.

any firm’s relationship summary,
Second, some firms may not maintain a website, and therefore their relationship summaries will
not otherwise be accessible to the public. Third, by having firms file the relationship summaries
with the Commission, Commission staff can more easily monitor the filings for compliance.
These benefits of filing are important for retail investors who are clients and customers of both
large and small firms. Furthermore, almost all advisers, including small advisers, have Internet
access and use the Internet for various purposes so using the Internet to file electronically should

not increase costs for those advisers.”®*® All relationship summaries must be filed using a text-

searchable format with machine-readable headings. There are several reasons we are requiring

1508 Investment advisers must file their relationship summaries with the Commission electronically through

IARD in the same manner as they currently file Form ADV Parts 1 and 2. Broker-dealers must file their
relationship summaries with the Commission electronically through Web CRD®. Dual registrants must file
the relationship summary using both IARD and Web CRD®.
1509 The filed relationship summaries will be accessible through the Commission’s investoreducation website
Investor.gov. See supra footnote 661 and accompanying text.
1510 Electronic Filing by Investment Advisers; Proposed Amendments to Form ADV, Investment Advisers Act
Release No. 1862 (Apr. 5, 2000) [65 FR 20524 (Apr. 17, 2000)], at n.304 and accompanying text.
However, anadviser that is a small business may be eligible fora continuing hardship exemption for Form
ADV filings, which includes the relationship summary, if it can demonstrate thatfiling electronically
would impose an undue hardship. See General Instruction 17 to Form ADV.
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firms to file their relationship summaries with machine-readable headings and text-searchable
format, including that this formatting will facilitate the aggregation and comparison of responses
to specific items across different relationship summaries and is consistent with the Commission’s
ongoing efforts to modernize our forms by taking advantage of technological advances, both in
the manner in which information is reported to the Commission and how it is provided to
investors and other users, as discussed above.'®'! These benefits are important for filings by all
firms and would be significantly reduced by allowing different requirements for small entities.
Costs for firms, including small entities, could be minimal to the extent they implement
structured headings in PDF formatted documents by creating a bookmark for each of the
headings. 512

The requirement for investment advisers and broker-dealers to post their relationship
summary on their public websites, if they have a public website, in a location and format that is
easily accessible for retail investors, already incorporates the flexibility to permit different
compliance and reporting requirements for small entities, if applicable. To the extent that
broker-dealers and investment advisers that are small entities are less likely to have public
websites and do not have them, they will not be required to post the relationship summary on

1513

their websites. In other ways, as well, the requirements incorporate flexibility for small

broker-dealers and small advisers to comply with the requirements. For instance, we are

1511 see supra Section 11.C.2.

1512 gee supra Section 11.C.2.

1513 Firms must provide a telephone number in their relationship summary that retail investors can call to obtain

up-to-date information and requesta copy of the relationship summary. See supra Section 11.B.5.
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requiring firms to communicate the information in an updated relationship summary to retail
investors who are existing clients or customers within 60 days after the updates are required to be
made and without charge.™* Firms can communicate this information by delivering the
amended relationship summary or by communicating the information through another disclosure
that is delivered to the retail investor. This requirement provides firms the ability to disclose
changes without requiring them to duplicate disclosures and incur additional costs.

We believe it will be inappropriate to establish different recordkeeping requirements for
small entities, because the recordkeeping requirements will facilitate the Commission’s ability to
inspect for and enforce compliance with firms’ obligations with respect to the relationship
summary, which is important for retail investor clients and customers of both large and smalll
firms. Also, the Commission is not adopting different ongoing delivery requirements for small
entities for the reasons discussed in Section VI.B above.

Regarding the second alternative, we clarified and simplified certain requirements for all
entities, as an alternative to the proposal.'>*> However, we believe the final requirements are

clear and that further clarification, consolidation, or simplification of the compliance and

1514 See supra Section 11.C4.

1515 See supra Sections | and Il. For example, we have clarified re-delivery requirements by replacing the
proposed standard of “materially change the nature and scope of the relationship” with two more specific
and easily identifiable triggers that we believe would notimplicate the same operational or supervisory
burdens described by commenters to meet the proposed requirement. As another example, in a change from
the proposal, we eliminated the proposed requirement that standalone broker-dealers and standalone
investment advisers include a separate section using prescribed wording that generally describes how the
services of investment advisers and broker-dealers, respectively, differ from the firm’s services. Instead,
we adopted a simpler approach so firms will be required to simply state that free and simple tools are
available to research firms and financial professionals at Investor.gov/CRS, which also provides
educational materials about broker-dealers, investment advisers, and investing.
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reporting requirements separately for small entities is not necessary. For the same reasons
discussed above in this section concerning the first alternative, we believe that further clarifying,
consolidating, or simplifying the requirements only for small entities will be inappropriate under
these circumstances.

Regarding the third alternative, we considered using performance rather than design
standards. Performance standards would allow for increased flexibility in the methods firms can
use to achieve the objectives of the requirements. Design standards would specify the behavior
or manner of compliance that regulated entities must adopt. We revised the combination of
performance and design standards of the requirements, as an alternative to the proposal.*®*® The
Commission believes that the final relationship summary and the related new rules and
amendments appropriately use a combination of performance and design standards for all firms,
including those that are small entities.

The Commission is adopting certain performance standards as an alternative to design
standards so firms will have some flexibility in how they complete the relationship summary.
Instead of requiring extensive prescribed language, as proposed, prescribed wording will be
limited and, instead, firms will complete most of the relationship summary using their own

words.?*!" Although this increases costs to firms, including small firms, as discussed above,***®

1516 See supra Sections | and Il. For example, in the final requirements we require less prescribed wording, and

provide more flexibility in certain formatting and filing requirements. See supra Sections I.A.1
(discussing limited prescribed wording) and I1.A.5 (discussing more flexible formatting and filing
requirements for dual registrants).

1517 see supra Section IL.A.1.

1518 gee supra Sections V.A and V.D.
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firms will now have the flexibility to create disclosures that are more accurately tailored to their

1519

business, and therefore more understandable and relevant to retail investors. In addition, we

are encouraging, but not requiring, firms to use charts, graphs, tables, and other graphics or text

1520

features to respond to the required disclosures. In an alternative to the proposal, which

required dual registrants to file asingle relationship summary, dual registrants will have the

1521 In

flexibility to decide whether to prepare separate or combined relationship summaries.
another alternative to the proposal, which required firms to provide a toll-free telephone number
under certain circumstances, we are not requiring the telephone number to be toll-free.!>2  As
discussed in Section 11.B.5 above, firms must include a telephone number where retail investors
can request up-to-date information and request a copy of the relationship summary. Although
we are adopting a requirement to provide a telephone number, we are not requiring the telephone
number to be toll-free. If firms, including small firms, do not already have a toll-free telephone
number, they will not be required to obtain one to comply with the requirements of the
relationship summary. Firms will have the flexibility to decide whether the telephone number
they provide in their relationship summary will be toll-free.

In conjunction with the performance standards, the Commission is adopting certain

design standards. For example, with respect to delivery requirements, as discussed in Section

I1.C.3.c above, in an alternative to the proposal, we replaced a performance standard with a

1819 gee supra Section I1.A.1.

1520 gee supra Section 11.A.3.

1521 see supra Section I.A 5.

1522 gee supra Section I1.B.5.
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design standard to clarify requirements and reduce operational and supervisory burdens.
Specifically, we proposed a performance standard that would have required a firm to deliver a
relationship summary to an existing client or customer when changes are made to the existing
account that would “materially change the nature and scope of the relationship.” This
requirement would have required analysis about facts and circumstances and commenters
expressed concern that it would impose operational and supervisory burdens. In response, we
replaced the standard of “materially change the nature and scope of the relationship” with two,
more specific and easily identifiable, triggers that we believe would not implicate the same
operational or supervisory burdens described by commenters to meet the proposed requirement.
Therefore, the final requirements set forth specific triggers that require re-delivery of the
relationship summary in situations that the proposed “material changes” language sought to
address, but are presented as a design standard rather than a performance standard and, as a result,
are designed to ease burdens for all firms, including small entities.

The relationship summary includes design standards to more easily allow for
comparability among firms. These requirements specify the headings and sequence of the topics;
prohibit disclosure other than the disclosure that is required or permitted; limit the length of the
relationship summary; and require limited prescribed language in certain sections. The
Commission considered alternative performance standards such as unlimited page numbers and
not prohibiting disclosure other than the disclosure that is required or permitted. However, as
discussed in Section 11.A.1 above, we believe that retail investors will benefit from receiving a
relationship summary that contains high-level information, with the ability to access more
detailed information. We also believe that the relationship summary should present information

that is responsive and relevant to the topics covered by the final instructions. We believe that
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allowing only the mandatory or permissible information will promote consistency of information
presented to investors, and allow investors to focus on relevant information that is helpful in
deciding among firms. We believe that the design standards that we are adopting will provide
comparative information in a user-friendly format that helps retail investors with informed
decision making.

We believe that this approach of using both performance and design standards balances
the need to provide firms flexibility in making the presentation of information consistent with
their particular business model while ensuring that all retail investors receive certain information
in a manner that promotes comparability.

Regarding the fourth alternative, we believe that, similar to the first alternative, it would
be inconsistent with the purposes of the Advisers Act and the Exchange Act to exempt smalll
advisers and broker-dealers from the new requirements, or any part thereof. Because the
protections of the Advisers Act and Exchange Act are intended to apply equally to retail
investors that are clients and customers of both large and small firms, it would be inconsistent
with the purposes of the Advisers Act and Exchange Act to specify differences for small entities
under the final requirements. As discussed above, we believe that the new requirements will
result in multiple benefits to all retail investors, including alerting retail investors to certain
information to consider when deciding whether to (i) establish an investment advisory or
brokerage relationship, (i) engage a particular firm or financial professional, or (iii) terminate or

1523

switch a relationship or specific service. In addition, the content of the relationship summary

1523 gee supra Sections IV and VI.A.
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will facilitate comparisons across firms.'*** We believe that providing this information at the
prescribed timeframes is appropriate and in the public interest and will improve investor
protection by helping retail investors to make a more informed choice among the types of firms
and services available to them. Because we view investor confusion about brokerage and
advisory services as an issue for many retail investors who are clients and customers of advisers
and broker-dealers, it will be inconsistent with the purpose of the relationship summary to

1525

specify different requirements for small entities.

VIlI. STATUTORY AUTHORITY

The Commission is adopting amendments to rule 203-1 under the Advisers Act pursuant
to authority set forth in sections 203(c)(1), 204, and 211(a) of the Investment Advisers Act of
1940 [15 U.S.C. 80b-3(c)(1), 80b-4, and 80b-11(a)].

The Commission is adopting amendments to rule 204-1 under the Advisers Act pursuant
to authority set forth in sections 203(c)(1) and 204 of the Investment Advisers Act of 1940 [15
U.S.C. 80b-3(c)(1) and 80b-4].

The Commission is adopting new rule 204-5 under the Advisers Act pursuant to authority
set forth in sections 204, 206A, 206(4), 211(a), and 211(h) of the Investment Advisers Act of
1940 [15 U.S.C. 80b-4, 80b-6a, 80b-6(4), 80b-11(a), 80b-11(h)], and section 913(f) of Title IX
of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (the “Dodd-Frank

Act?).

1524 see supra Sections I and IV.

1525 See supra Sections I and IV (discussing investorconfusion).
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The Commission is adopting amendments to rule 279.1, Form ADV, under section 19(a)
of the Securities Act of 1933 [15 U.S.C. 77s(a)], sections 23(a) and 28(e)(2) of the Securities
Exchange Act of 1934 [15 U.S.C. 78w(a) and 78bb(e)(2)], section 319(a) of the Trust Indenture
Act of 1939 [15 U.S.C. 7sss(a)], section 38(a) of the Investment Company Act of 1940 [15
U.S.C. 80a-37(a)], and sections 203(c)(1), 204, 206A, 211(a) and 211(h), and of the Investment
Advisers Act of 1940 [15 U.S.C. 80b-3(c)(1), 80b-4, 80b-6a, 80b-11(a) and 80b-11(h)], and
section 913(f) of Title IX of the Dodd-Frank Act.

The Commission is adopting amendments to rule 204-2 under the Advisers Act pursuant
to authority set forth in sections 204 and 211 of the Advisers Act [15 U.S.C. 80b-4 and 80b-11].

The Commission is adopting new rule 17a-14 under the Exchange Act, Form CRS, and
amendments to rules 17a-3 and 17a-4 under the Exchange Act pursuant to the authority set forth
in the Exchange Act sections 3, 10, 15, 15(c)(6), 15(I), 17, 23 and 36 thereof 15 U.S.C. 78c, 78j,
780, 780(c)(6), 780(l), 78q, 78w and 78mm, and section 913(f) of Title IX of the Dodd-Frank
Act.

The Commission is adopting amendments to rule 800 under the Organization; Conduct
and Ethics; and Information and Requests pursuant to the authority set forth in PRA sections
3506 and 3507 [44 U.S.C. 3506, 3507].

TEXT OF THE RULE AND FORM

List of Subjects in 17 CFR Part 200
Administrative practice and procedure, Organization and functions (Government

agencies).
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List of Subjects
17 CFR Parts 240 and 249

Brokers, Reporting and recordkeeping requirements, Sales practice and disclosure
requirements, Securities.
17 CFR Parts 275 and 279

Investment advisers, Reporting and recordkeeping requirements, Securities.

For the reasons set out in the preamble, title 17, chapter Il of the Code of Federal
Regulations is amended as follows:
PART 200 — ORGANIZATION; CONDUCT AND ETHICS; AND INFORMATION AND

REQUESTS

Subpart N — Commission Information Collection Requirements Under the Paperwork

Reduction Act: OMB Control Numbers

1. The authority citation for part 200 subpart N continues to read as follows:
Authority: 44 U.S.C. 3506; 44 U.S.C. 3507.
2. In 8 200.800, the table in paragraph (b) is amended by adding an entry in numerical order

by part and section number for “Form CRS” to read as follows:

8200.800 OMB control numbers assigned pursuant to the Paperwork Reduction Act.

* * * * *
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Information collection

17 CFR part or section
where identified and

Current OMB control No.

requirement described

* * * * * * *
Form CRS 249.640 3235-0766
* * * * * * *

PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The general authority citation for part 240 continues to read as follows and sectional
authority for 240.17a-14 is added to read as follows:

Authority: 15 U.S.C. 77c, 77d, 779, 77j, 77s, 7T7z-2, 77z-3, T7eee, 779gg, 77nnn, 77sss,
77ttt, 78c, 78c-3, 78c-5, 78d, 78e, 78f, 78g, 78i, 78], 78j-1, 78k, 78k-1, 78I, 78m, 78n, 78n-1,
780, 780-4, 780-10, 78p, 78q, 78q-1, 78s, 78u-5, 78w, 78x, 78ll, 78mm, 80a-20, 80a-23, 80a-29,
80a-37, 80b-3, 80b-4, 80b-11, 7201 et seq.; and 8302; 7 U.S.C. 2(c)(2)(E); 12 U.S.C. 5221(e)(3);
18 U.S.C. 1350; and Pub. L. 111-203, 939A, 124 Stat. 1887 (2010); and secs. 503 and 602, Pub.
L. 112-106, 126 Stat. 326 (2012), unless otherwise noted.

* * * * *

Section 240.17a-14 is also issued under Pub. L. 111-203, sec. 913, 124 Stat. 1376 (2010).
* * * * *

4. Section 240.17a-3 is amended by adding paragraph (a)(24) to read as follows:
8240.17a-3 Records to be made by certain exchange members, brokers and dealers.

514




(24) A record of the date that each Form CRS was provided to each retail investor,
including any Form CRS provided before such retail investor opens an account.
* * * * *

3. Section 240.17a-4 is amended by adding paragraph (e)(10) to read as follows:
8240.17a-4 Records to be preserved by certain exchange members, brokers and dealers.
* * * * *

(€) **=

(10) All records required pursuant to 8240.17a-3(a)(24), as well as a copy of each Form
CRS, until at least six years after such record or Form CRS is created.

* * * * *

4. Section 240.17a-14 is added to read as follows:
8240.17a-14 Form CRS, for preparation, filing and delivery of Form CRS.

(@) Scope of section. This section shall apply to every broker or dealer registered with the
Commission pursuant to section 15 of the Act that offers services to a retail investor.

(b) Form CRS. You must:

(1) Prepare Form CRS 17 CFR 249.640, by following the instructions in the form.

(2) File your current Form CRS electronically with the Commission through the Central
Registration Depository (“Web CRD®”) operated by the Financial Industry Regulatory
Authority, Inc., and thereafter, file an amended Form CRS in accordance with the instructions in
Form CRS.

(3) Amend your Form CRS as required by the instructions in the form.

(c) Delivery of Form CRS. You must:

(1) Deliver to each retail investor your current Form CRS before or at the earliest of:
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(i) A recommendation of an account type, a securities transaction; or an investment
strategy involving securities;

(i) Placing an order for the retail investor; or

(i) The opening of a brokerage account for the retail investor.

(2) Deliver to each retail investor who is an existing customer your current Form CRS
before or at the time you:

() Open a new account that is different from the retail investor’s existing account(s);

(i) Recommend that the retail investor roll over assets from a retirement account into a
new or existing account or investment; or

(i) Recommend or provide a new brokerage service or investment that does not
necessarily involve the opening of a new account and would not be held in an existing account.

(3) Post the current Form CRS prominently on your public Website, if you have one, in a
location and format that is easily accessible for retail investors.

(4) Communicate any changes made to Form CRS to each retail investor who is an
existing customer within 60 days after the amendments are required to be made and without
charge. The communication can be made by delivering the amended Form CRS or by
communicating the information through another disclosure that is delivered to the retail investor.

(5) Deliver a current Form CRS to each retail investor within 30 days upon request.

(d) Other disclosure obligations. Delivering a Form CRS in compliance with this section
does not relieve you of any other disclosure obligations arising under the federal securities laws
and regulations or other laws or regulations (including the rules of a self-regulatory
organization).

(e) Definitions. For purposes of this section:
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(1) Current Form CRS means the most recent version of the Form CRS.

(2) Retail investor means a natural person, or the legal representative of such natural
person, who seeks to receive or receives services primarily for personal, family or household
pUrposes.

(f) Transition rule. (1) If you are registered with the Commission prior to June 30, 2020,
pursuant to Section 15 of the Act, you must file your initial Form CRS with the Commission in
accordance with section (b)(2) of this section, beginning on May 1, 2020, and by no later than
June 30, 2020.

(2) Onor after June 30, 2020, if you file an application for registration with the
Commission or have an application for registration pending with the Commission as a broker or
dealer pursuant to Section 15 of the Act, you must begin to comply with this section by the date
on which your registration application becomes effective pursuant to Section 15 of the Act,
including by filing your Form CRS in accordance with paragraph (b)(2) of this section.

(3) Within 30 days after the date by which you are first required by paragraph (f) of this
section to electronically file your initial Form CRS with the Commission, you must deliver to
each of your existing customers who is a retail investor your current Form CRS.

(4) As of the date by which you are first required to electronically file your Form CRS
with the Commission pursuant to this section, you must begin using your Form CRS as required
to comply with paragraph (c) of this rule.

PART 249 - FORMS, SECURITIES EXCHANGE ACT OF 1934
5. The authority citation for part 249 is amended by revising the general authority

and adding sectional authority for 249.640 to read as follows:
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Authority: 15 U.S.C. 78a et seq. and 7201 et seq.; 12 U.S.C. 5461 et seq.; 18 U.S.C.
1350; Sec. 953(b), Pub. L. 111-203, 124 Stat. 1904; Sec. 102(a)(3), Pub. L. 112-106, 126 Stat.
309 (2012); Sec. 107, Pub. L. 112-106, 126 Stat. 313, (2012), and Sec. 72001, Pub. L. 114-94,
129 Stat. 1312 (2015), unless otherwise noted.

* * * * *

Section 249.640 is also issued under Pub. L. 111-203, sec. 913, 124 Stat. 1376 (2010).
* * * * *

6. Section 249.641 is added to subpart G read as follows:

8249.641 Form CRS, Relationship Summary for Brokers and Dealers Providing Services
to Retail Investors, pursuant to §240.17a-14 of this chapter.

This form shall be prepared and filed by brokers and dealers registered with the Securities
and Exchange Commission pursuant to Section 15 of the Act that offer services to a retail
investor pursuant to 8240.17a-14 of this chapter.

PART 275 - RULES AND REGULATIONS, INVESTMENT ADVISERS ACT OF
1940

7. The general authority citation for part 275 continues to read as follows and
sectional authorities for 275.204-5 and 275.211h-1 are added to read as follows:

Authority: 15 U.S.C. 80b-2(a)(11)(G), 80b-2(a)(11)(H), 80b-2(a)(17), 80b-3, 80b-4,
80b-4a, 80b-6